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Current Status

The class action remains in its adolescence in South African law."” There is still no South
African statute or rule that provides a procedural framework for the institution and regulation
of class action proceedings. Not much has been done by the legislature to bring the
necessary legal instrument into being. It has been left to the courts to develop appropriate
procedural rules to give effect to class actions using their inherent jurisdiction as entrenched
in section 173 of the Constitution of the Republic of South Africa, 1996 (“Constitution”).?

Case Law

Section 38(c) of the Constitution makes express provision for class actions. In this regard,
the Supreme Court of Appeal (“SCA”) in Permanent Secretary, Department of Welfare,
Eastern Cape v Ngxuza® (“Ngxuza’) confirmed that a class action may be used to enforce
constitutional rights, despite the absence of a statute and court rules regulating such
proceedings. More recently, the SCA in Trustees for the time being of the Children’s
Resource Centre Trust and others v Pioneer Food (Pty) Ltd and others (Legal Resources
Centre as amicus curiae)* (“Children’s Resource Centre Trust’) recognised a general class
action; in other words, a class action outside the ambit of the Constitution that can be used
to enforce non-constitutional rights.’

In the absence of legislation or rules that deal with class actions, the court in Children’s
Resource Centre Trust provided guidance on the suggested approach to be adopted when
dealing with class action proceedings in South Africa. This judgment effectively details key
aspects of the law relating to class actions in South Africa. The SCA dealt with the
circumstances when a class action may be instituted and the procedural requirements that
must be satisfied before such proceedings may be instituted. In this regard, Wallis JA held
that the first procedural step prior to the issuing of summons in class action proceedings is to
apply to court to certify the process as a class action.® In other words a court must first be

"N Kirby “South Africa” in P G Karlsgodt (ed) World Class Actions — A Guide to Group and
Representative Actions around the Globe (2012) 378 382. South African law is, however, familiar with
£oinder of a number of potential plaintiffs as well as the notion of the representative plaintiff.

C Plasket “South Africa” in D R Hensler, C Hodges & M Tulibacka (eds) The Globalization of Class
Actions (2009) 256 261.
®2001 4 SA 1184 (SCA).
42013 1 All SA 648 (SCA).
® See also Mukaddam and others v Pioneer Foods (Pty) Ltd and others 2013 2 SA 213 (SCA) para 4.
® Paras 23-25.



approached to grant leave for the matter to proceed as a class action. Should leave be
granted for the matter to proceed as a class action, the court will issue appropriate directives
as to how the class action will proceed. The class action trial then follows.” However, until a
potential action is certified, it is not a class action. Wallis JA laid down the following
elements, commonly referred to as the certification requirements, which should guide a court

in making a certification decision:

e There must be a class, identifiable by objective criteria.

There must be a cause of action raising a triable issue.
e There must be issues of fact and/or law common to all the members of the class.

e The relief sought or damages claimed must flow from the cause of action and must
be ascertainable and capable of determination.

e |[f the claim is for damages there must be an appropriate procedure for allocating
damages to the class members.

e The proposed representative must be suitable to be permitted to conduct the action
and to represent the class.

e |t must be shown that a class action is the most appropriate means of adjudicating
the claims of the class members.®

Importantly, according to Wallis JA, these requirements overlap to some extent; for example,
the composition of the class cannot be determined without considering the nature of the
claim. Wallis JA added that the fact that there are issues common to a number of potential
claimants may dictate that the class action is the most appropriate manner in which to
proceed, but that it is not necessarily the case. He further held that a class action may be
certified in respect of some issues, such a negligence in a mass personal injury claim, but
leaving other issues, such as damages, to be resolved separately.’

In Mukaddam v Pioneer Foods (Pty) Ltd and Others'® (“Mukaddam CC”), the Constitutional
Court (“CC”) also dealt with the class action certification procedure, accepting for the most
part the groundwork of the SCA in the Children’s Resource Centre Trust. Importantly,
however, the CC held that, in considering an application for certification of class action
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proceedings, a court should consider whether the interests of justice are served in permitting

the class action to proceed."’

Data
Unfortunately there are no such official statistics that are publicly available and there are no
academics that | am aware of who have tabulated such data. | would estimate that, over the
past several years, less than a handful of class action cases have been instituted in South
African courts each year. At the same time, however, there has been a definite increase in
the number of class actions instituted in South African courts over the past several years.

At present the development of the procedural framework within which the class action device
operates is at the behest of our courts. It is, however, not ideal to devise ad hoc solutions to
procedural complexities on a case by case basis.'? Locally, several scholars have called for
the introduction of specific class action legislation in South Africa.”® The introduction of
comprehensive legislation and court rules regulating class action suits in South Africa could
ensure that development of class action procedure is not at the behest of our courts and
could enable South Africa to follow in the footsteps of other countries with specific class

action legislation.™
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