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This report concerning reform of the civil justice system is the product of 18 months work by a committed team of people led by
the commissioner in charge of the reference, Dr Peter Cashman, who brought his many years experience as a litigator, teacher,
author and law reformer to the undertaking.

In May 2004 the Attorney-General, Rob Hulls, issued a Justice Statement outlining directions for reform of Victoria’s justice system.
Reform of the rules of civil procedure in order to streamline litigation processes, reduce costs and court delays, and achieve greater
uniformity between different courts is one of the Justice Statement's objectives.

In September 2006 the Attorney-General asked the commission to provide broad ranging advice about civil justice reform in the
first stage of what may turn out to be a multi-stage reference. The Terms of Reference given to the commission ask us to identify,
among other things, ‘the key factors that influence the operation of the civil justice system, including those factors that influence
the timeliness, cost and complexity of litigation’. Dr Cashman embraced the rather daunting task of identifying these key factors,
as well as dealing with the many other challenges associated with an activity of the magnitude of civil justice reform, with vigour.

The commission was originally asked to submit its final report of the first stage of the reference to the Attorney-General in
September 2007. However, due to extensive consultation with stakeholders on a wide range of reform proposals, the Attorney-
General extended this deadline until March 2008 at my request.

Our aim has been to prepare a report that provides both a comprehensive analysis of the Victorian civil justice system and contains
a number of recommendations that are designed to reduce the time taken to resolve disputes, reduce costs and simplify the
process of civil litigation.

The commission received strong support from the judiciary and the practising profession throughout the reference. As well as
thanking all of the jurisdictional heads for their assistance, | wish to acknowledge the encouragement we have received from

the Chief Justice of the Supreme Court of Victoria, the Hon. Marilyn Warren AC, whose court has been a major focus of this
review. The courts, members of the legal profession, community groups and others with an interest in the civil justice system
generously devoted a considerable amount of time and effort to the preparation of submissions and to participating in individual
consultations.

My fellow commissioners who comprised the Division with responsibility for this reference—Dr Peter Cashman, Judge Felicity
Hampel, Justice David Harper, Professor Sam Ricketson, and Judge lain Ross—gave generously of their time and expertise to read
and comment upon significant amounts of material. Their capacity to work as a team when developing and refining ideas greatly
enhanced the quality of the numerous reform proposals in this report.

A number of people contributed to the research undertaken for this reference and to the preparation of the final report.

Mary Polis led a team of legal researchers that included Ross Abbs, Samantha Burchell, Emma Cashen, Claire Downey, Prue
Elletson, Christiana McCudden and Jacinta Morphett. Research assistance was also provided by interns Kate Kennedy and Sarah
Zeleznikow. Emma Cashen also played a key role in the final editing and production of the report. Miriam Cullen and Sarah
Zeleznikow have worked tirelessly on the report’s referencing. In her role as the person responsible for production of the report,
Clare Chandler has demonstrated flair, skill and diplomacy. Throughout the reference the Commission’s CEO, Padma Raman, has
offered experienced guidance and support.

My final debt of gratitude is due to Dr Peter Cashman whose vision and energy lie at the centre of this report.

NI R e —

Neil Rees
Chairperson
Victorian Law Reform Commission
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Terms of Reference

1. To identify the overall objectives and principles of the civil justice system that should guide and
inform the rules of civil procedure; having regard to the aims of the Attorney-General’s Justice
Statement: New directions for the Victorian Justice System 2004-2014, and in particular:

e the modernisation, simplification and harmonisation of the rules of civil procedure within and
across jurisdictions;

e the reduction of the cost of litigation;

e the promotion of the principles of fairness, timeliness, proportionality, choice, transparency,
quality, efficiency and accountability.

2. To identify the key factors that influence the operation of the civil justice system, including those
factors that influence the timeliness, cost and complexity of litigation;

3. To consult with the courts, the legal profession, business, government and other stakeholders on
the current performance of the civil justice system as well as the overall objectives and principles of the
civil justice system and potential options for reform;

4. The review should consider the operation of the rules of civil procedure in the Supreme Court, the
County Court and the Magistrates’ Court;

5. The review should have regard to recent reviews of civil procedure in other jurisdictions, both within
Australia and internationally;

6. The review should also have regard to the impact of current policy initiatives on the operation of
the civil justice system including the proposed increase in the jurisdiction of the County Court and
investments in information technology such as an Integrated Courts Management System;

7. In presenting its report, the Commission should identify areas of the civil justice system and rules of
civil procedure that might form the basis of a later and more detailed review. Such areas may include,
but are not limited to, the rules and practices relating to:

e pre-commencement options;
e pleadings;

e discovery;

e summary judgment;

e expert witnesses;

e (lass actions;

e abuse of process;

e alternative methods of dispute resolution, including alternative dispute resolution undertaken by
judicial officers; and

e judicial role in case management and listing practices, including docketing systems.

8. The Commission should also identify the process by which the courts, the legal profession and other
stakeholders may be fully involved in any further detailed review of the rules of procedure;

9. The Victorian Law Reform Commission should report in 12 months from the date of the
commencement of the review.
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Executive Summary

Overview of report
This report is the final product of the first stage of the commission’s civil justice inquiry.

The terms of reference required the commission to undertake a number of tasks including identification of the goals of the civil
justice system and the principles that should guide the rules of civil procedure. The commission was also asked to identify the key
factors that influence the operation of the civil justice system, including matters affecting the timeliness, cost and complexity of
litigation.

An analysis of this magnitude required extensive research and consultation with interested parties, most particularly the judiciary
and the legal profession.

At the outset, the commission identified a number of specific areas for detailed investigation. The commission selected 12
‘priority’ areas where it has made a number of recommendations for reform.

The 12 “priority” areas selected for detailed investigation were:

e means by which persons in dispute communicate and exchange information prior to the formal commencement of
legal proceedings

e standards of conduct of participants in civil litigation
e the resolution of litigation other than by judicial adjudication at trial
e mechanisms for ascertaining facts and getting to the truth before trial
e control over the conduct of pre-trial and trial procedures
e the role of experts
e group or class action procedures
e financing of litigation
e special needs of self-represented litigants and those with language difficulties
e particular problems arising out of unmeritorious or vexatious claims
e rationalisation and reduction of costs
e ongoing processes of review and reform.
Goals of the civil justice system

These priority areas were examined in the light of the goals of the civil justice system identified by the commission. Goals have
been categorised as those that are ‘desirable’ and those that are ‘fundamental’. Desirable goals are aspirations for the civil justice
system. Fundamental goals are essential prerequisites to the proper administration of justice.

Desirable goals of the civil justice system include:
e accessibility
o affordability
e equality of arms
e proportionality
e timeliness
e getting to the truth
e consistency and predictability.

Fundamental goals of the civil justice system include:
o fairness

e openness
e transparency

* proper application of the substantive law
¢ independence

e impartiality

e accountability.




These fundamental goals are derived from principles that are embedded within the law. Sources of those principles include
the common law, statutes which govern the operation of the courts, the Victorian Constitution, Chapter Il of the Australian
Constitution and the Victorian Charter of Human Rights and Responsibilities Act 2006.

These important safeguards are designed to protect the interests of the parties and to promote the integrity of the administration
of justice. However, they come at a price to the parties and to the broader community because adherence to these requirements
adds to the cost, duration and complexity of proceedings.

The tension between the competing demands of maintaining pursuit of justice safeguards and of achieving the effective,
expeditious and inexpensive resolution of civil disputes has been eased in Victoria by the creation of a multi-tiered civil justice
system. The Victorian Civil and Administrative Tribunal (VCAT) provides a low cost, efficient, expeditious and simplified forum for
the resolution of a large number of civil disputes. The Magistrates’ Court sits between the formality and complexity of the higher
courts and the informal and less ‘legalistic’ VCAT. The County and Supreme Courts continue to administer justice in accordance
with legal and procedural requirements which inevitably give rise to complexity, cost and delay. However, within each tier, most
disputes are resolved by means other than formal adjudication following a trial. At all levels there has been increased use of
alternative dispute resolution mechanisms.

Factors influencing the civil justice system

After examining the existing jurisdiction, workload and organisation of the civil courts in Victoria in Chapter 1, we also examine
the many factors that influence the manner in which the civil justice system operates. Those matters include the factual and legal
complexity of much litigation and, in particular, the procedural and evidentiary rules which govern the manner in which litigation
is conducted. In addition, matters such as the tension between judicial case management and party control of litigation, as well as
the adversarial ‘culture’ that permeates the civil justice system, are significant variables that merit attention.

These and many other matters that have an impact of the incidence, duration, cost and complexity of litigation are addressed in
the report. The fact that many of these factors may not be amenable to immediate influence by changes to the law or procedural
rules is one of the great challenges associated with civil justice reform.

Assessing the performance of the civil justice system
Chapter 1 concludes by examining means by which the performance of the civil justice system may be assessed.

To date, criticisms of the civil justice system, particularly in the higher courts, have focused on the problems of delay, inefficiency
and excessive or disproportionate legal costs. Problems are easy to identify. Solutions are far more elusive. Moreover, there

is relatively little empirical data with which to assess the overall magnitude of the problems, the causal explanations for the
problems, or the impact of reforms.

Review and reform are ongoing iterative processes. Adequate empirical data and appropriate measures of performance and
feedback from key participants in the process, including regular users of the court system, are necessary if reform is to be
effective. One of the commission’s key recommendations is that a Civil Justice Council be established to facilitate ongoing review
and reform, with the involvement of key stakeholders in this process.

Specific recommendations for reform

In order to formulate reform proposals the commission engaged in extensive consultation with various stakeholder groups, it
researched civil justice reforms in other jurisdictions, and it reviewed the submissions received in response to a Consultation Paper
and to the draft reform proposals incorporated in two exposure drafts.

The background to, and the reasons for, the many reform proposals advanced by the commission are dealt with at length in
Chapters 2 to 12. The commission’s major recommendations are:

To facilitate the quick and inexpensive resolution of disputes, without the necessity to commence litigation, through the
introduction, and future expansion, of pre-action requirements for communication and exchange of information

To improve the standards of conduct of participants in civil litigation through:

e theintroduction of new statutory standards to govern the conduct of key participants in civil proceedings so as to
accelerate the disclosure of information between parties, encourage greater cooperation, limit the issues in dispute,
increase the prospect of alternative dispute resolution and improve standards of conduct in connection with both civil
proceedings and ancillary ADR processes

e new requirements for parties and lawyers to certify or verify that allegations made in pleadings have merit

e an overriding provision to the effect that relevant legislation and procedural rules are to facilitate the just, efficient,
timely and cost effective resolution of the real issues in dispute

10 Victorian Law Reform Commission - Civil Justice Review: Report



To increase alternative dispute resolution through:

greater use of an increased array of options for ADR
more effective use of industry dispute resolution schemes

additional provisions for mandatory referral to ADR

To facilitate more proactive judicial management of litigation, including through:

a general statutory provision giving a clear judicial power/discretion to make appropriate orders and impose reasonable
limits, restrictions or conditions in respect of the conduct of any aspect of a proceeding

an extension of the docket system

more clearly delineated and specific judicial powers to actively manage and impose limits on pre-trial processes and
hearings

an express power permitting judges to call witnesses

greater use of telephone directions hearings and technology

the use of case conferences and listing conferences as an alternative to directions hearings
earlier and more determinate trial dates

reform of procedures for the earlier determination of disputes, including by summary disposal of unmeritorious claims
and defences

greater control over interlocutory disputes

enhanced measures to deter or curtail unnecessary litigation

To enable the parties to get to the truth earlier and easier through new mechanisms designed to facilitate earlier and more cost
effective methods of disclosure, including through:

pre-trial oral examinations
the introduction of a statutory provision to enable confidential (non-privileged) information to be obtained prior to trial

narrowing the range of documents required to be produced on discovery to those that are directly relevant to issues in
dispute

requiring parties to try and reach agreement on discovery issues before seeking orders from the court
expedited inspection of certain categories of readily identifiable documents

provision for the appointment of special masters to assist in resolving discovery issues

additional express power to limit or restrict discovery

new requirements for the disclosure of the identity of litigation funders and insurers exercising influence or control over
the conduct of proceedings

provision for the disclosure of lists of documents containing ‘objective’ information where such lists may otherwise be
privileged

a power to create document repositories for use in multi-party litigation
additional sanctions for discovery abuse

additional express power to make orders limiting chargeable or recoverable costs in connection with discovery

To enhance judicial control over expert witnesses and expert evidence, including through:

reforms based on the recently introduced NSW provisions

requiring parties to seek directions before calling expert evidence

the introduction of a purposes clause to assist judicial control over expert evidence
restricting expert evidence to that which is reasonably necessary

avoiding unnecessary costs in connection with experts

enabling a single expert to be appointed in appropriate circumstances

declaring the duties of expert witnesses
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judicial discretion to direct expert witnesses to confer, to try and reach agreement and to prepare a joint report
specifying matters agreed and not agreed and the reasons for disagreement

judicial discretion to give directions as to the manner in which expert evidence is to be given, including by concurrent
evidence

court appointed experts

disclosure of the basis upon which experts are being remunerated

To improve remedies in class actions by:

clarifying that there is no legal ‘requirement’ that all class members have individual claims against all defendants,
provided that all class members have a legal claim against one defendant

clarifying that class action proceedings can be brought on behalf of some of those with the same, similar or related
claims even if the class comprises only those who have consented to the conduct of proceedings on their behalf

conferring on the Supreme Court discretion to order cy-prés type remedies where there has been a proven breach
of the law resulting in a pecuniary advantage that is capable of reasonably accurate assessment but where it is not
possible, reasonably practicable or cost effective to identify some or all of those who have suffered loss

To provide greater assistance for self-represented litigants, including through:

continuation and extension of self litigant co-ordinator programs in each of the courts

further consideration of a court based pro bono referral scheme

the appointment of special masters

providing courts with adequate resources to develop information and material for self-represented litigants
the development, by the professional bodies, of guidelines for lawyers in dealing with self-represented litigants

the development, by courts, of self-represented litigant management plans

To obtain additional funding for interpreter services in civil proceedings

To curtail unmeritorious claims and defences and vexatious litigation by:

broadening the categories of persons who have standing to bring an application for a vexatious proceedings order

introducing a more liberal test specifying the circumstances where a court may make orders prohibiting or restricting a
person from instituting civil proceedings

providing for orders to be made against those acting in concert with vexatious litigants and against corporate entities
or incorporated associations affiliated with them

permitting the court to have regard to various types of ‘proceedings’, including interlocutory proceedings and appeals
providing for a broader range of orders to be made by courts
providing for a register to be kept of persons declared to be vexatious litigants

conferring on other courts and tribunals power to make a vexatious proceedings order in respect of litigants before
those courts or tribunals

the introduction of an automatic stay of pending proceedings once an application for a vexatious proceedings order is
made

permitting affidavit evidence in support of an application to be on the basis of ‘information and belief’ with cross
examination only with leave of the court

providing that any proceeding commenced in breach of a vexatious proceedings order is a nullity
provision for determinations to be made by the court on the papers, unless the court orders otherwise

provision for waiver of court fees and other charges in applications for a vexatious proceedings order

To facilitate greater access to justice through the establishment of a new funding body (the Justice Fund) to provide:

financial assistance to parties with meritorious civil claims
indemnity in respect of any adverse costs order

indemnity in respect of any order for security for costs
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The Justice Fund would seek to become self funding through:

statutory entitlement to a percentage share of the proceeds of litigation, including class actions (subject to approval of
the court)

recovery of costs from parties against whom the funded party obtains an order for costs
receipt of funds by order of the court where cy-pres remedies are awarded

entering into joint venture arrangements with commercial litigation funding bodies

To rationalise and reduce the costs of litigation by various means including:

the establishment of a Costs Council

conferring on courts express power to require parties to disclose to each other and to the court estimates of costs and
actual costs incurred

the further development of fixed or capped costs in particular areas of litigation
simplifying the present bases for taxation of costs

the introduction of a presumptive rule that interlocutory costs orders should not be taxed prior to the conclusion of the
case unless the court orders otherwise

allowing party-party costs to be recovered based on all costs reasonably incurred and of reasonable amount

the greater use by courts of other methods of determining the amount of recoverable party-party costs so as to avoid
the delays and costs associated with the present method of taxation of costs

the revision and updating of court scales of costs
the introduction of a common scale of costs across courts

the introduction of a prohibition on law firms profiting from disbursements, except in the case of clients of reasonably
substantial means who agree to pay

the introduction of an express provision allowing courts to make orders protecting public interest litigants from adverse
costs in appropriate cases

reconsideration of the current absolute legislative prohibition of percentage contingent fees, provided that any
proposed (regulated) percentage fee arrangements are subject to adequate safeguards to protect clients and to
prevent abuse

further consideration of whether proportionate and other types of fees should be recoverable in class action
proceedings, subject to court approval

review of court fees by the proposed Costs Council, including in connection with whether higher ‘user pays’ fees
should be introduced for commercial litigants and whether there should be easier and simpler methods for reducing or
waiving fees for litigants of limited means

further review of the rules relating to offers of compromise and costs consequences by the proposed Costs Council

To facilitate ongoing civil justice review and reform by:

legislative provision for the constitution and operation of each court’s rules committee
joint meeting of rules committees when considering rules and procedures applicable in more than one jurisdiction
broadening the power to make rules so as to further the proposed overriding purpose

further review of the legislation and rules of procedure in each of the three courts to achieve greater harmonisation, a
simplified structure and more use of plain English

clarification, consolidation and reorganisation of practice notes and directions

the establishment of a new body, the Civil Justice Council (comprising members from a broad range of participants in
the civil justice system), with ongoing statutory responsibility for review and reform of the civil justice system

13
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Additional reform proposals

In addition to the reforms proposed by the commission in respect of those matters addressed in stage one of the civil justice
inquiry, the report sets out a number of additional reform proposals advocated by those with whom we consulted. These
reform proposals encompass:

rules about pleadings

non-party participation in civil proceedings

enforcement of judgments and orders

appeals from interlocutory decisions

rules and procedures relating to civil appeals

the jurisdiction of VCAT

the law relating to tax deductability of legal costs (a Commonwealth matter)
awarding of interest on amounts recovered in legal proceedings

economic aspects of the civil justice system

court governance

Some of these matters may be appropriate for consideration by the commission during the second stage of the inquiry, or by the
proposed Civil Justice Council. Alternatively, a number of these reform proposals could be implemented by the Government or the
courts without the need for further investigation.
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Chapter 2: Facilitating The Early Resolution of Disputes Without Litigation

1.

Pre-action protocols should be introduced for the purpose of setting out codes of ‘sensible conduct’ which persons in dispute
are expected to follow when there is the prospect of litigation.

The objectives of the protocols would be:

e to specify the nature of the information required to be disclosed to enable the persons in dispute to consider an
appropriate settlement

e  to provide model precedent letters and forms

e to provide a time frame for the exchange of information and settlement proposals

e torequire parties in dispute to endeavour to resolve the dispute without proceeding to litigation
e to limit the issues in dispute if litigation is unavoidable so as to reduce costs and delay.

Although information and documentation about the merits and quantum of the claim and defence would be available for
use in any subsequent litigation, offers of settlement made at the pre-action stage would be on a ‘without prejudice’ basis
but would be able to be disclosed, following the resolution of the dispute after the commencement of proceedings, and
would be taken into account by the court in determining costs.

The general standards of pre-action conduct expected of persons in a dispute would be incorporated in statutory guidelines.
Each person in a dispute and the legal representative of such person would be required to bring to the attention of each
other or potential party to the dispute the general standards of pre-action conduct and any specific pre-action protocols
applicable to the type of dispute in question (where such other person is not aware of such protocols).

The statutory guidelines should provide that, where a civil dispute is likely to result in litigation, prior to the commencement
of any legal proceedings the parties to the dispute shall take reasonable steps, having regard to their situation and the nature
of the dispute, to resolve the matter by agreement without the necessity for litigation or to clarify and narrow the issues in
dispute in the event that legal proceedings are commenced. Such reasonable steps will normally be expected to include the
following:

@) The claimant shall write to the other party setting out in detail the nature of the claim and what is requested of the
other party to resolve the claim, and specifying a reasonable time period for the other person to respond.

b) The letter from the person with the claim should:

() give sufficient details to enable the recipient to consider and investigate the claim without extensive further
information

(i) enclose a copy of the essential documents in the possession of the claimant which the claimant relies upon

(iii) ~ state whether court proceedings will be issued if a full response is not received within a specified reasonable
period

(iv) identify and ask for a copy of any essential documents, not in the claimant’s possession, which the claimant
wishes to see and which are reasonably likely to be in the possession of the recipient

(v) state (if this is so) that the claimant is willing to undertake a mediation or another method of alternative
dispute resolution if the claim is not resolved

(vi) draw attention to the courts’ powers to impose sanctions for failure to comply with the pre-action protocol
requirements in the event that the matter proceeds to court.

© The person receiving the written notification of the claim shall acknowledge receipt of the claim promptly (normally
within 21 days of receiving it), specify a reasonable time within which a response will be provided and indicate what
additional information, if any, is reasonably required from the claimant to enable the claim to be considered.

(d) The person receiving the written notification of the claim, or that person’s agent, shall respond to the claim within
a reasonable time and provide a detailed written response specifying whether the claim is accepted and if not the
detailed grounds on which the claim is rejected.

(e) The full written response to the claim should, as appropriate:
() indicate whether the claim is accepted and if so the steps to be taken to resolve the matter

(i) if the claim is not accepted in full, give detailed reasons why the claim is not accepted, identifying which of the
claimant’s contentions are accepted and which are disputed and the reasons why they are disputed
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10.

11.

12.

13.

(i) enclose a copy of documents requested by the claimant or explain why they are not enclosed

(iv) identify and ask for a copy of any further essential documents, not in the respondent’s possession, which the
respondent wishes to see

(v) state whether the respondent is prepared to make an offer to resolve the matter and if so the terms of such
offer

(vi) state whether the respondent is prepared to enter into mediation or other form of dispute resolution.

() In the event that the claim is not resolved or withdrawn, the parties should conduct genuine and reasonable
negotiations with a view to resolving the claim economically and without court proceedings.

@) Where a person in dispute makes an offer of compromise before any legal proceedings are commenced the court
may, after the determination of the court proceedings, take that into consideration on the question of costs in any
proceedings.

Specific pre-action protocols applicable to particular types of dispute should be developed by the proposed Civil Justice
Council (see further recommendations below) in conjunction with representatives of stakeholder groups in each relevant area
(eg, commercial disputes, building disputes, medical negligence, general personal injury, etc.).

Where a specific pre-action protocol is developed for a particular type of dispute it would be referred to the Rules Committee
for approval and implementation by way of a practice note in each of the Magistrates’ Court, the County Court and the
Supreme Court, with such modifications as may be appropriate in each of the three jurisdictions.

Except in (defined) exceptional circumstances, compliance with the requirements of the practice notes would be an expected
condition precedent to the commencement of proceedings in each of the three courts. The obligation to comply with the
requirements of applicable practice notes would be statutory. A person seeking to formally commence a legal proceeding
should be required to certify whether the pre-action protocol requirements have been complied with, and where they have
not to set out the reasons for such non compliance.

Because it would not be practicable for court registry staff to determine whether there had been compliance with the pre-
action protocol requirements or to evaluate the adequacy of the reasons for noncompliance, the court would not have power
to decline to allow proceedings to be commenced because of noncompliance. However, where the pre-action protocol
requirements have not been complied with the court could, in appropriate cases, order a stay of proceedings pending
compliance with such requirements.

The “exceptional’ circumstances where compliance with any pre-action protocol requirements would not be mandatory
would include situations where:

¢  alimitation period may be about to expire and a cause of action would be statute barred if legal proceedings are not
commenced immediately

e animportant test case or public interest issue requires judicial determination

e there is a significant risk that a party to a dispute will suffer prejudice if legal proceedings are not commenced, in
circumstances where advance notification of proceedings may result in conduct such as the dissipation of assets or
destruction of evidence

e thereis a reasonable basis for a person in dispute to conclude that the dispute is intractable
e the legal proceeding does not arise out of a dispute
e the parties have agreed to dispense with compliance with the requirements of the protocol.

Unreasonable failure to comply with an applicable protocol or the general standards of pre-action conduct should be taken
into account by the court, for example in determining costs, in making orders about the procedural obligations of parties
to litigation, and in the awarding of interest on damages. Unless the court orders otherwise, a person in dispute who
unreasonably fails to comply with the pre-action requirements:

e would not be entitled to recover any costs at the conclusion of litigation, even if the person is successful
¢ would be ordered to pay the costs of the other party on an indemnity basis if unsuccessful.

The operation of the protocols and general standard of pre-action conduct should be monitored by the Civil Justice Council,
in consultation with representatives of relevant stakeholder groups, and modified as necessary in the light of practical
experience.

There should be an entitlement to recover costs for work done in compliance with the pre-action protocol requirements in
cases which proceed to litigation. Specific pre-action protocols should attempt to specify the amount of costs recoverable, on
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15.

a party—party basis, for carrying out the work covered by the protocols. As with the current Transport Accident Commission
(TAC) protocols in Victoria, such costs should be either fixed (with allowance for inflation) or calculated in a determinate
manner (eg, like the fixed costs payable in certain types of simple cases in England and Wales, where costs are calculated on a
fixed base amount plus an additional percentage of the amount claimed). Consideration should be given to whether specific
pre-action protocols should include a procedure for mandatory pre-trial offers which would be taken into account by the
court when determining costs at the conclusion of any legal proceeding.

Where the parties to a dispute have agreed to settle the dispute before starting proceedings but have not agreed on who is
to pay the costs of and incidental to the dispute or the amount to be paid, and there is no pre-action protocol which provides
for such costs, any party to the dispute may apply to the court for an order:

(@) for the costs of and incidental to the dispute to be taxed or assessed, or
(ii) awarding costs to or against any party to the dispute, or
(iii) awarding costs against a person who is not a party to the dispute, if the court is satisfied that it is in the interests of

justice to do so.

Where, taking into account the nature of the dispute and the likely means of the parties, the costs of and incidental to the
dispute are relatively modest, there should be a presumption that each party to the dispute will bear its own costs. The court
should have power to determine the application on the basis of written submissions from the parties, without a hearing and
without having to give reasons, or refer the matter to mediation or other form of alternative dispute resolution.

Chapter 3: Improving The Standards of Conduct of Participants in Civil Litigation

16.

New provisions should be enacted in respect of (a) standards of conduct in civil proceedings (b) verification of the allegations
made in pleadings and (c) the overriding purpose of relevant statutory provisions and procedural rules.

16.1  New provisions should be enacted to prescribe standards of conduct in civil proceedings, and to facilitate cooperation
between the participants in a civil proceeding, candour and early disclosure of relevant information, and early
resolution of the dispute - including by agreement of the parties or through alternative dispute resolution processes
at minimal cost to the parties. There should be sanctions and penalties for non-compliance with these overriding
obligations. Such sanctions should only come into force 12 months after the obligations take effect and any
application should require leave of the court.

16.2  There should be new requirements for parties and lawyers to certify or verify that allegations in pleadings have merit.

16.3  There should be an overriding provision to the effect that relevant legislation and procedural rules are to facilitate the
just, efficient, timely and cost effective resolution of the real issues in dispute.

Such provisions should be along the lines of the following draft:
Section /Rule A: overriding obligation

(1) These provisions apply to the conduct or defence of any aspect of a civil proceeding, including any
interlocutory proceeding, and any appeal from any order or judgment in a proceeding (‘a civil proceeding’)
where such civil proceeding is in the Magistrates’ Court, the County Court, the Supreme Court or the Court of
Appeal (a ‘Victorian court’), and to any alternative dispute resolution process undertaken in relation to any civil
proceeding pending in a Victorian court.

(2)  These provisions apply to:
(@) any person who is a party to a civil proceeding
(b)  any legal practitioner or other representative acting on behalf of a party to a civil proceeding
(c)  any law practice acting on behalf of a party to a civil proceeding

(d)  any person providing any financial or other assistance to any party to a civil proceeding, including
an insurer or a provider of funding or financial support, insofar as such person exercises any direct or
indirect control or influence over the conduct of any party in a civil proceeding (‘the participants’).

(3) These provisions:
(@) do not apply to witnesses as to fact

(b)  (other than subsections 4(b), (c), () apply to expert witnesses.
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(4) Each of the persons to whom this part applies has a paramount duty to the court to further the
administration of justice. Without limiting the generality of this obligation, in all aspects of the proceeding
(including any ancillary processes such as negotiation and mediation), each of the participants:

(@)  shall at all times act honestly

(b)  shall not make any claim or respond to any claim in the proceeding, or assist in the making of any
claim or response to any claim in the proceeding, where a reasonable person would believe that the
claim or response to claim is frivolous, vexatious, for a collateral purpose or does not have merit

() shall not take any step in the proceeding in connection with a claim or response to a claim, or assist
in the taking of any step or response to any step, unless reasonably of the belief that such step is
reasonably necessary to facilitate the resolution or determination of the proceeding

(d)  has a duty to cooperate with the parties and the court in connection with the conduct of a civil
proceeding

(e)  has a duty not to engage in conduct which is misleading or deceptive, or which is likely to mislead
or deceive, or knowingly aid, abet or induce any other participant to engage in conduct which is
misleading or deceptive or which is likely to mislead or deceive

() shall use reasonable endeavours to resolve the dispute by agreement between the parties, including,
in appropriate cases, through the use of alternative dispute resolution processes

(@  where the dispute is unable to be resolved by agreement, shall use reasonable endeavours to resolve
such issues as may be resolved by agreement and to narrow the real issues remaining in dispute

(h)  shall use reasonable endeavours to ensure that the legal and other costs incurred in connection with
the proceeding are minimised and proportionate to the complexity or importance of the issues and the
amount in dispute

() shall use reasonable endeavours to act promptly and to minimise delay

() has a duty to disclose, at the earliest practicable time, to each of the other relevant parties to the
proceeding, the existence of all documents in their possession, custody or control of which they are
aware, and which they consider are relevant to any issue in dispute in the proceeding, other than any
documents the existence of which is protected from disclosure on the grounds of privilege which has
not been expressly or impliedly waived, or under any other statute.

(5) Subsections 4(b) and (c) do not apply to preliminary steps, preliminary legal work or preliminary financial or
other assistance for the purpose of a proper and reasonable consideration of whether a claim, proceeding or
defence of a claim or proceeding or a step in a proceeding has merit.

(6) The obligations imposed by this part shall override any legal, ethical, contractual or other obligation which
the person may have insofar as they are inconsistent with such obligations. The obligations in this part apply
to any legal practitioner engaged on behalf of a client in connection with a civil proceeding, despite any
obligation that the legal practitioner or law practice may have to act in accordance with the instructions or
wishes of a client.

Penalty Provisions

(7)  Provisions for penalties for breach of the overriding obligations will come into effect 12 months after
the obligations take effect. Such penalties will only apply to breaches arising after that date. The delay in
implementation of the penalty provisions shall not prevent the court from exercising any power it already
has, including in relation to costs.

(8) Where the court is satisfied that, on the balance of probabilities, a person to whom this part applies has
failed to act in accordance with the obligations imposed by this part the court may, of its own motion or on
the application of any party or person with a sufficient interest, in addition to any other order that the court
has power to make, make such order as the court considers in the interests of justice, including:

(@) an order that the person pay some or all of the legal or other costs or expenses of any person arising
out of the failure to act in accordance with the obligations imposed by this section

(b)  an order that the person compensate any person for any financial or other loss which was materially
contributed to by the failure to act in accordance with the obligations imposed by this section,
including an order for penalty interest in respect of any delay in the payment of any amount claimed
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in a civil proceeding or an order that there be no interest, or reduced interest, where there has been a
failure on the part of any participant involved in the bringing of the claim

() an order that the person take such steps in a civil proceeding as may be reasonably necessary to
remedy any problem arising out of the failure to act in accordance with the obligations imposed by this
section

(d)  an order that the person not be permitted to take specified steps in a civil proceeding

(e)  such order as the court considers to be in the interest of any person who has been prejudiced by the
failure to act in accordance with the obligations imposed by this section

(f)  an order that the person pay into the Justice Fund such amount as the court considers reasonable
having regard to the time spent by the court as a result of:

(i)  the failure to act in accordance with the obligations imposed by this section, or

(i) any civil claim or civil proceeding arising out of the failure to act in accordance with the obligations
imposed by this section, including an application for an order under this section.

(9) Any application under section 8 by a party or person with sufficient interest may only be made with leave of
the court.

(10) An application under section 8 shall be made in the court in which the proceeding is being heard or was
heard and, where practicable and without limiting the discretion of the court to decide how and by whom
such application should be determined, such application may be dealt with initially by the judicial officer who
is most familiar with the proceeding which gave rise to the application.

(11) An application under section 8 shall be made not later than 28 days from the date of final determination of
the proceeding. Where an order in respect of costs is made after the date of judgment or final determination
of the proceeding the date of the making of the last of any such order shall be the date of final determination
of the proceeding for the purposes of this section.

Certification Provisions
(12) Each party to a proceeding is required:

(@) to personally certify that they have read and understood the overriding obligations. Such certification
must be filed when the party files its first document in the proceeding

(b)  when filing any pleading (including any amendment of the pleading), to certify on the pleading, or
verify on affidavit or by statutory declaration, that:

(i) as to any allegations of fact in the pleading, the deponent believes that the allegations have merit

(i) as to any allegations of fact that the pleading denies, the deponent believes that the allegations do
not have merit

(iii) - as to any allegations of fact that the pleading does not admit, after reasonable inquiry the
deponent does not know whether or not the allegations have merit.

(13) A determination of whether any allegation of fact has merit shall, in the case of a party, be based on a
reasonable belief as to the truth of the allegation.

(14) Legal practitioners are required, when filing any statement of claim or other originating process, defence or
further pleading on behalf of a party, to certify on the document that:

(@) each allegation in the document has merit
(b)  each denial in the document has merit
()  each nonadmission in the document arises out of an inability to determine the merit of the allegation.

(15) A determination as to whether an allegation has merit shall, in the case of a legal practitioner, be based on
the available factual material and evidence and a reasonable view of the law.

Overriding Purpose and the Duties of the Court

(16). The overriding purpose of this Act and the rules of court, in their application to civil proceedings, is to
facilitate the just, efficient, timely and cost effective resolution of the real issues in dispute by (i) the just
determination of the proceeding by the court or (i) the agreement of the parties or (iij) an alternative dispute
resolution process agreed to by the parties or ordered by the court.
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(17). The court must seek to give effect to the overriding purpose when it interprets or exercises any of its powers,
whether derived from procedural rules or as part of its inherent, implied or statutory jurisdiction.

(18). Parties to a civil proceeding are subject to the overriding obligations in section 4 and are under a duty to the
court to assist the court to further the overriding purpose.

(19). Legal practitioners or any other representatives acting on behalf of a party are subject to the overriding
obligations contained in section 4 and are under a duty to the court to assist the court to further the overriding
purpose and shall not by their conduct cause their clients to be put in breach of section 5 or the overriding
obligations contained in section 4.

(20). The court may take into account any failure to comply with sections 18 or 19 in exercising any power,
including its discretion with respect to costs.

(21). To further the overriding purpose, the court in making any order or giving any direction in a civil proceeding—
(@  shall have regard to the following objects:
(i)  the just determination of the proceeding
(i) the public interest in the early settlement of disputes by agreement between the parties
(iii) the efficient disposal of the business of the court
(iv) the efficient use of available judicial and administrative resources
(v) the timely disposal of the proceeding
(vi) dealing with the case in ways which are proportionate to:
e the amount of money involved
e the importance and complexity of the issues
e the financial position of each party.

(b)  may, in addition to any other matter, have regard to the following considerations to the extent that the
court thinks relevant:

(i) the extent to which the parties have complied with any pre-action procedural obligations or
protocol applicable to the dispute

(i) the extent to which the parties have used reasonable endeavours to resolve the dispute by
agreement or to limit the issues in dispute

(iii) the degree of expedition with which the respective parties have approached the proceeding,
including the degree to which they have been timely in their interlocutory steps

(iv) the degree to which any lack of expedition in approaching the proceeding has arisen from
circumstances beyond the control of the respective parties

(v)  the degree to which there has been compliance with the overriding obligations contained in
sections 4, 18 and 19

(vi) the degree of injustice that may be suffered by any party as a consequence of any order or direction
under consideration and

(¢ should, in addition to any other matter, have regard to the objective of minimising any delay between
the commencement of the civil proceeding and its listing for trial beyond that reasonably required for
such interlocutory steps as are necessary for the fair and just determination of the real issues in dispute
and the preparation of the case for trial.

Chapter 4: Improving Alternative Dispute Resolution
17. A wider range of ADR options should be available to the courts, including:
¢ early neutral evaluation
e case appraisal
* mini trial/case presentation
¢ the appointment of special masters

e court-annexed arbitration
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e greater use of special referees to assist the court in the determination of issues or proceedings
¢ conciliation

¢ conferencing and

¢ hybrid ADR processes.

Some of these options will be more appropriate in the higher courts; for example, special masters and court annexed
arbitration.

18.  More effective use should be made of industry dispute resolution schemes. If proceedings have commenced, the dispute
should not be able to be referred to an industry scheme, unless the parties agree to stay the proceedings. This would appear
to be the present position under most if not all industry dispute resolution schemes.

19.  While the use of collaborative law in Victoria has largely been confined to family law matters, it is a process that could be
applied to all kinds of civil disputes. Collaborative law could be used in wills disputes, property disputes and other types of
disputes, particularly where the parties have a relationship that they wish to continue.

20. Court conducted mediation is to be encouraged but in view of limited court and judicial resources it might be preferable for
courts to deal mainly with cases where private mediation is unsuitable or unavailable, such as where:

e one of the parties is in financial hardship and/or self-represented

e the parties are unable to agree on a choice of mediator

e there has already been an unsuccessful external mediation

e the case is of public interest or is highly complex and could benefit from a mediator with court authority.

21. If ajudge has conducted a mediation that fails to resolve the matter there should be a presumption against that judge
presiding over the hearing of the matter. However, if the parties consent, the judge should be able to hear the matter.

22.  There should be educational programs and training for the judiciary and legal profession about court-conducted mediation.
Binding and Non-Binding ADR
23.  The courts should have power to order non-binding ADR, with or without the parties’ consent.

24.  In appropriate circumstances, it may be desirable for a person who would otherwise conduct an ADR process to be appointed
as a special referee. The reference might be limited to particular questions of fact or law. The special referee could seek to
resolve, albeit on a provisional basis, all or part of the dispute, using such processes as are (a) determined by the court, or (b)
agreed between the parties. This could include procedures analogous to arbitration even in the absence of consent of the
parties. The court should have the power to control the procedures governing the reference.

The special referee would make a provisional determination, in the form of a report to the court, if a settlement agreement

is not reached between the parties. The court would retain responsibility for determining the outcome of the case (in the
absence of a resolution agreed to by the parties) without being required to conduct an evidentiary hearing before the court
on all issues in dispute. The parties would retain the right to argue before the court against adoption of the referee’s findings.
Existing appeal rights from the final orders of the court would be retained.

Resources

25.  The courts should be adequately resourced to appoint or designate persons with responsibility to recommend suitable forms
of ADR and to assist parties in arranging ADR providers and facilities. There should also be a panel of suitably qualified and
experienced dispute resolution practitioners available to undertake ADR processes.

Empirical data

26. Thereis a lack of empirical data on the effectiveness of court-ordered mediation in Victoria, including the cost effectiveness.
There is a need for more research on the effectiveness, including the cost effectiveness, of mediation/ADR in Victoria. The
Department of Justice's Civil Law Policy Unit is undertaking a review of the effectiveness, including the cost effectiveness, of
mediation in the higher courts. A review of the Magistrates’ Court mediation program would also be useful. The Civil Justice
Council should be responsible for the ongoing review of ADR processes in all three courts.

27. Reports should be required to be submitted by the parties to the court at the conclusion of any ADR process. Such reports
should also provide an assessment of the person conducting the ADR process.

Education

28.  There should be more education of lawyers, judicial officers and court officers about the different types of ADR and in
what circumstances different ADR processes will be appropriate. The Judicial College of Victoria and the Legal Services
Commissioner could provide education programs regarding the ADR processes.
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Chapter 5: Case Management
Judicial power

29. There should be a general statutory provision to clearly provide for judicial power/discretion to make appropriate orders and
impose reasonable limits, restrictions or conditions in respect of the conduct of any aspect of the proceeding as the court
considers necessary or appropriate in the interests of the administration of justice, and in the public interest, having regard
to the overriding purpose. Such provision should make it clear that the overriding purpose is to prevail, to the extent of any
inconsistency, over principles of procedural fairness derived from the common law.

The proposed statutory provision is intended to be of general application and specifically applicable to various proposals
including case management, expert evidence, discovery, ADR, self-represented litigants, etc.

Rule making power

30. The commission suggests that the courts should consider utilising the full extent of their rule making powers to implement
the reforms recommended by the commission and to encourage cultural change. There may be a need to amend the rule
making powers of the courts so as to make it clear that the courts have clear and express power to make such rules as may
be necessary or appropriate (a) to further the overriding purpose and (b) to implement, by way of rules, a number of the
reform recommendations of the commission and in particular many of those relating to: (a) pre-action protocols (b) case
management, () alternative dispute resolution, (d) pre-trial oral examinations, (e) self represented and vexatious litigants, (f)
disclosure and discovery, (g) expert evidence, and (h) costs. However, a number of the commission’s recommendations may
need to be implemented by statute, particularly those that propose changes in the substantive law rather than changes in
practice and procedure.

The rule making power is discussed further in Chapter 12.
Active judicial case management

31.  There should be more clearly delineated and specific powers to actively case manage. A rule or provision defining what is
‘active case management’ could be drafted as follows:

Active case management includes:
@) encouraging the parties to co-operate with each other in the conduct of proceedings;

() identifying the issues at an early stage;

© deciding promptly which issues need full investigation and a hearing and accordingly disposing summarily of the
others;

(d) deciding the order in which the issues are to be resolved;

(e) encouraging the parties to use an alternative dispute resolution procedure if the court considers that appropriate and

facilitating the use of such procedure;
() helping the parties to settle the whole or part of the case;
@ fixing timetables or otherwise controlling the progress of the case;
(h) considering whether the likely benefits of taking a particular step justify the cost of taking it;
0] dealing with as many aspects of the case as it can on the same occasion;
() dealing with the case without the parties needing to attend court;
(k) making use of technology;
() giving directions to ensure that the hearing of a case proceeds quickly and efficiently;

(m) limiting the time for the hearing or other part of a case, including at the hearing the number of witnesses and the
time for the examination or cross-examination of a witness.

32.  The courts should have an express power to call witnesses in civil proceedings without the parties’ consent. This power could
be used when there is no other reasonably practicable alternative means of achieving justice between the parties. A draft
provision is as follows:

The court may, at the request of a party or of its own initiative order a person to appear to give evidence as a witness in a
proceeding if the court is of the view that (a) such evidence is necessary or desirable in relation to a matter in dispute and (b)
there is no reasonably practicable alternative means of determining such matter in dispute.
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The imposition of limits on the conduct of the proceeding, trial time, interlocutory hearings and submissions

33.

34.

There should be more clearly delineated and specific powers to impose limits on trial time, length of oral submissions and
length of written submissions etc. Set out below is a draft provision that specifies the types of directions or orders the court
could make as to the conduct of a hearing:

Section/Rule X: ‘Directions as to conduct of hearing’

(1)

@)
B)

“

©)

The court may, by order, give directions as to the conduct of any hearing, including directions as to the order in
which evidence is to be given and addresses made.

The court may, by order, give directions as to the order in which questions of fact are to be tried.

The list of directions in this section is in addition to any powers given to the court by any other rule or practice
direction or by any other enactment or any powers it may otherwise have.

Without limiting subsections (1) and (2), the court may, by order, give any of the following directions at any time
before or during a hearing:

@) limiting the time that may be taken in the examination, cross-examination or re-examination of a witness,
(b) not allowing cross-examination of a particular witness,

(©) limiting the number of witnesses (including expert witnesses) that a party may call,

(d) limiting the number of documents that a party may tender in evidence,

(e) limiting the time that may be taken in making any oral submissions,

(f)  that all or any part of any submissions be in writing,

(@ limiting the length of written submissions,

(h) limiting the time that may be taken by a party in presenting his or her case,

() limiting the time that may be taken by the hearing,

() with respect to the place, time and mode of trial,

(k) with respect to the giving of evidence at the hearing including whether evidence of witnesses in chief shall be
given orally or by affidavit, or both,

() with respect to costs, including the proportions in which the parties are to bear any costs,

(m) with respect to the filing and exchange of signed statements of evidence of intended witnesses and their use
in evidence at the hearing,

(n) with respect to the taking of evidence and receipt of submissions by video link, or audio link, or electronic
communication, or such other means as the court considers appropriate,

(o) that evidence of a particular fact or facts be given at the hearing:
/ by statement on oath upon information and belief,
] by production of documents or entries in books,
Il by copies of documents or entries; or
IV otherwise as the court directs,
(p) that an agreed bundle of documents be prepared by the parties,
(q) that evidence in relation to a particular matter not be presented by a party, or
() that evidence of a particular kind not be presented by a party.

At any time, the court may, by order, direct a solicitor or barrister for a party to give to the party and/or the court a
memorandum stating:

(@) the estimated length of the trial, and the estimated costs and disbursements, and

(b) the estimated costs that the party would have to pay to any other party if they were unsuccessful at trial.

There should be more clearly delineated and specific powers to impose limits on the conduct of pre-trial procedures. Set
out below is a draft provision that specifies the types of directions orders the court could make including as to pre-trial
procedures.
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Section/Rule Y: ‘Directions as to practice and procedure generally’

(1) The court may, by order, give such directions as it thinks fit (whether or not inconsistent with rules of court) to
facilitate the just, efficient, timely and cost effective resolution of the real issues in dispute.

) The list of directions in this section is in addition to any powers given to the court by any other rule or practice
direction or by any other enactment or any powers it may otherwise have.

(3) Without prejudice to the generality of subsection (1) the Court may give such directions or make such orders as it
considers appropriate with respect to:

(@) discovery and inspection of documents, including the filing of lists of documents; either generally or with
respect to specific matters;

(b) interrogatories;

(c) inspections of real or personal property;

(d) admissions of fact or admissibility of documents;

(e) the filing of pleadings and the standing of affidavits as pleadings;

(f)  the defining of the issues by pleadings or otherwise; including requiring the parties, or their legal practitioners,
to exchange memoranda in order to clarify questions;

(@) the provision of any essential particulars,

(h) the joinder of parties;

(i) the mode and sufficiency of service,

() amendments;

(k) counterclaims;

() the filing of affidavits;

(m) the provision of evidence in support of any application;

(n) a timetable for any matters to be dealt with, including a timetable for the conduct of any hearing;
(o) the filing of written submissions;

(o) costs;

(@) the use of assisted dispute resolution (including mediation) to assist in the conduct and resolution of all or part
of the proceeding;

(r)  the attendance of parties and/or legal practitioners before a Registrar/Master for a conference with a view to
satisfying the Registrar/Master that all reasonable steps to achieve a negotiated outcome of the proceedings
have been taken, or otherwise clarifying the real issues in dispute so that appropriate directions may be made
for the disposition of the matter, or otherwise to shorten the time taken in preparation for and at the trial;

(s) the attendance of parties and/or legal practitioners at a case management conference with a Judge or
Registrar/Master to consider the most economic and efficient means of bringing the proceedings to trial and
of conducting the trial, at which conference the Judge or Registrar/Master may give further directions;

(t)  the taking of specified steps in relation to the proceedings;
(u) the time within which specified steps in the proceedings must be completed;
(v)  the conduct of proceedings.

“) If a party to whom such a dlirection has been given or against whom an order is made under subsection (1) or (2) fails
to comply with the diirection or order, the court may, by order, do any one or more of the following:

(@) dismiss the proceedings, whether generally, in relation to a particular cause of action or in relation to the
whole or part of a particular claim,

(b) strike out or limit any claim made by a plaintiff,
(c) strike out or limit any defence or part of a defence filed by a defendant, and give judgment accordingly,

(d) strike out or amend any document filed by the party, either in whole or in part,
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(e) strike out, disallow or reject any evidence that the party has adduced or seeks to adduce,
(f)  direct the party to pay the whole or part of the costs of another party,
(@ make such other order or give such other direction as it considers appropriate.

() Subsection (3) does not limit any other power the court may have to take action of the kind referred to in that
subsection or to take any other action that the court is empowered to take in relation to a failure to comply with a
direction given or order made by the court.

®) The Court may revoke or vary any direction or order made under subsection (1) or (3).
Methods to enhance party compliance with procedural requirements and directions

35.  The proposed Section Y(4), above, expressly permits the court to impose costs and other sanctions for failure to comply with
court directions or orders.

Expansion of Individual Docket Systems

36. The Commission considers that there is merit in giving further consideration to the extension of the individual docket system
in the Supreme and County Courts.

The courts should retain a consultant or consultants to examine the feasibility of implementing a docket system in the County
and Supreme Courts. If the individual docket system is extended, the courts should determine the method of implementation.

Any changes should be monitored or evaluated by the Chief Justice in the Supreme Court, the Chief Judge in the County
Court and the proposed Civil Justice Council.

Greater use of telephone directions hearings and technology

37. The County Court could consider adopting the Supreme Court’s approach to e-litigation. The Magistrates’ Court may wish to
consider adopting the Supreme Court’s approach to e-litigation in more complex cases, including where there is a substantial
portion of the discoverable material in electronic form.

38. There could be more use of telephone directions hearings to save the parties the time and the cost involved of legal
practitioners attending a directions hearing. Email directions hearings and internet online messaging systems should also be
considered, subject to appropriate security arrangements.

The use of case conferences and listing conferences as an alternative to directions hearings
39. Case management conferences could be used as an alternative to directions hearings.
Earlier and more determinate trial dates

40.  Further consideration should be given to means by which trial dates could be set earlier than at present. Once a trial date is
set, the courts should ensure that there are sufficient judicial resources available to hear the trial.

Reform of procedures for the earlier determination of disputes, including the summary disposal of unmeritorious claims and
defences

41.  The test for summary judgment in Victoria should be changed to provide that summary judgment can be obtained if the
other party has 'no real prospect of success.’

42. There should be in the rules of court a statement of an explicit case management objective that the Court should decide
promptly which issues need full investigation and trial and accordingly dispose summarily of the others.

43.  There should be a discretion for the court to initiate the summary judgment procedure of its own motion where early disposal
of a proceeding appears desirable.

44.  There should be a restatement and simplification of the rule. In particular, it should be made clear that summary judgment
may be obtained by both plaintiffs and defendants and the rules should be based on the same test. The Magistrates’ Court
rule should be extended to permit a defendant to apply for summary dismissal of the proceeding.

45.  The limitations on categories of cases that are excluded from the procedure in the Supreme Court and the Magistrates’
Court should be removed.

46. The court should retain a residual discretion to allow a matter to proceed to trial even if the applicable test is satisfied.
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Methods for controlling interlocutory disputes

47.

There should be additional measures to reduce the interlocutory steps in proceedings. This may be facilitated by:

*  requiring parties to confer and encouraging parties seek to reach agreement on an issue before making an interlocutory
application;

e more determinate costs consequences for unnecessary as well as unsuccessful applications;
e requiring certification of the merits of applications.

The Civil Justice Council could develop guidelines and education programs on appropriate ways of dealing with interlocutory
disputes.

Power to make decisions without giving reasons

48.

The Commission has considered whether, in certain circumstances, the courts should have the power to make decisions
without giving reasons, unless the parties request reasons. A requirement that the court give reasons for decisions slows
down the process and causes delay. Juries are not required to give reasons for their decisions. If the parties request reasons, a
request should be made within a reasonable time.

The Commission is not presently persuaded that any general dispensation of the requirement to give reasons for decisions,
particularly final decisions determining the rights of parties, is in the interests of the administration of justice, although it
would no doubt expedite determinations. However, there are no doubt many situations where parties could be encouraged
to consent to dispensing with reasons, particularly in relation to interlocutory orders and judgments. Also, there is a

strong case for allowing short form reasons in some circumstances, such as interlocutory matters including leave to appeal
applications.

This matter requires further detailed consideration and should be a matter for review by the proposed Civil Justice Council.

Making decisions on the papers

49.

At present, in a number of instances, decisions may be made ‘on the papers’ without the necessity for oral argument. Giving
decisions on the papers could reduce costs and delay.

The Commission believes that making decisions on the papers in appropriate cases should be encouraged as a means of
reducing costs and delay. However, consideration should be given as to whether there should be a requirement for consent
of the parties or criteria for the circumstances in which an oral hearing may be dispensed with. These matters should be
examined by the proposed Civil Justice Council.

Chapter 6: Getting To The Truth Earlier and Easier

Pre-Trial Oral Examinations

50.

A new pre-trial procedure should be introduced to enable parties to a civil proceeding to examine on oath or affirmation any
person who has information relevant to the matters in dispute in the proceeding.

Objects of the procedure

51.

52.

The provisions relating to pre-trial examinations should incorporate an objects clause that states their primary purpose is not
preparation for trial, but rather:

e  to facilitate the pre-trial disclosure of relevant information

e 1o assist the parties to obtain a better understanding of, and therefore to limit, the real issues in dispute
e tofacilitate settlement

e torestrict or eliminate the need to call or test particular evidence if the matter proceeds to hearing.

The provisions should make it clear that requiring a person to submit to a pre-trial examination should be regarded as a step
of last resort, to be taken only when less formal, cooperative means of obtaining information from relevant persons have
failed. The requirement that the parties seek to exchange information in a non-adversarial manner prior to initiating a pre-trial
examination should be expressed in a manner conformable with the overriding obligation.

Nature of the examination procedure

53.

The parties should be entitled, with leave of the court, to examine any person on oath or affirmation. There should be

a presumption in favour of granting such leave, subject to the exercise of judicial control to limit costs, prevent abuse
and ensure appropriate safeguards are implemented. The court would have overriding power to limit the use of pre-trial
examinations in a particular case.

Victorian Law Reform Commission - Civil Justice Review: Report



54.

The procedure should be available, with leave of the court, at any stage of the proceeding before the commencement of the
trial, including in circumstances where the matter has been referred to an ADR process.

Details of the examination procedure

55.

56.

57.

58.

59.

60.

The application for leave to conduct an examination, together with a notice of examination, should be served on the person
to be examined and all other parties to the litigation. The notice should contain details of:

the time, place and expected duration of the pre-trial examination; where practicable, the examination should be held at
a time and a place convenient to the person to be examined

the reasonable travel and out-of-pocket expenses to which the person to be examined is entitled (to be borne, at least
initially, by the litigant initiating the examination)

the expected subject matter of the examination, in general terms

all documents that the examinee will be required to produce at the examination

where the person to be examined is a corporation, the proposed framework for agreeing on the individual(s) to
be examined, and notice of the duty of such individual(s) to inform themselves as to relevant matters prior to their
examination (see below, recommendation 59)

the legal rights of the person to be examined, including the right to appear at the hearing of the application for leave,
the right to be legally represented at the examination, the right to object to answer questions if they are misleading,
offensive, repetitive or call for the disclosure of information which is privileged and

the legal obligations of the person to be examined, including those arising under the overriding obligation if the person
is a person to whom such obligations are applicable.

The court should be empowered to give such directions as it thinks appropriate as to the conduct of pre-trial examinations in
a particular case at any time, either of its own motion or on application of one of the parties or an examinee. Such directions
could include:

limiting the number of examinations able to be initiated by a party
limiting the duration of an examination, or examinations

precluding the examination of a named person

precluding a particular litigant from participating in a specific examination
restricting the subject matter of a particular examination

setting the time or place at which particular examinations must take place

an order that specified persons be examined concurrently.

The court may appoint an independent legal practitioner to be present at the examination, to administer the oath and to
control the conduct of the examination.

A litigant should be precluded from examining a natural person more than once, unless leave of the court is given or the
examinee consents.

Where the person to be examined is a corporation, the examining party and the corporation must endeavour to reach
agreement as to the person or persons most appropriate to be examined on the matters specified in the notice. Where
agreement cannot be reached, the court should appoint a person or persons to be examined on the corporation’s behalf. A
person being examined on behalf of a corporation should be under an obligation to inform him or herself as to the matters
specified in the notice prior to the examination (subject to any division of responsibilities between examinees, as agreed or
directed by the court).

Unless the parties otherwise agree, the litigant who initiates an examination should be responsible for making appropriate
arrangements with respect to:

a suitable venue for the examination
the time and date of the examination
the travel and out-of-pocket expenses of the examinee

ensuring that the examination is recorded, and that a record of the examination is served on all parties in an appropriate
form. Normally, it would be expected that a video recording, with sound, would be made of the examination.
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61.

62.

63.

64.

65.

66.

67.

68.

The provisions should require all participants in a pre-trial examination, including the parties, their legal representatives and
the examinee, to endeavour, in good faith, to:

¢ minimise the amount of time required for the examination

e actin a collaborative manner, and minimise adversarial conduct

¢ avoid needless formalities

¢ avoid repetition and other oppressive behaviour

¢ confine the examination to matters that are relevant to the issue in dispute.

These requirements should be expressed in terms conformable with the overriding obligation.

The parties should be permitted to waive or modify any requirement in relation to pre-trial examinations by express
agreement.

All parties to the action should be permitted to be present and/or represented at the examination, and to ask questions of the
examinee.

Examinees should be required to answer all questions put to them while under examination, consistent with the overriding
obligation. However, examinees should be protected against the disclosure or future use of self-incriminating information
revealed in response to a question. Examinees should be permitted to refuse to answer questions which would otherwise
result in the disclosure of information that is protected by legal professional privilege.

Examinations should be informal and the rules of evidence should not apply. There would, therefore, be no relevant
distinction between examination and cross-examination. Examinees should be permitted to refresh their memory for the
purpose of the examination. Objections to particular questions asked during the course of an examination should be noted
on the record for determination by the court in the event that the answer is sought to be introduced into evidence. No
objection should be permitted as to the form of questions, except where a question is misleading or offensive.

The court should consider whether it can facilitate the provision of urgent telephone directions as to the conduct of an
examination on request. This could be done either through the judge presiding over the proceeding (if one has been
allocated) or through any other officer of the court, such as a registrar or master, empowered to give directions. If this is
impracticable, provision should be made for the adjournment of examinations for the purposes of obtaining directions. This
may give rise to an order for costs.

Sanctions in respect of obstructive, repetitive, unreasonable or oppressive examination conduct should be able to be imposed
on all participants in the examination process, including the parties, their legal representatives and the examinee. Sanctions
should include costs orders, and such other orders as the court considers appropriate.

Interrogatories should not be permitted to be served on a person who has been the subject of an examination by a litigant
who initiated or participated in that examination, unless the court gives leave.

Examinations prior to the commencement of legal proceedings

69.

Prospective litigants should be permitted to conduct examinations prior to commencing proceedings, but only with leave of
the court.

Use of information obtained at examination

70.

71.

Information obtained through a pre-trial examination should be able to be used at trial in four circumstances:

e toimpeach the testimony of a witness who has provided evidence at trial that is inconsistent with information he or she
provided under examination (that is, as evidence of a prior inconsistent statement)

e where the examinee has died, or become unfit to give evidence, or where it is impracticable to secure his or her
presence at trial

e where all parties to the litigation consent
e where the court gives leave.

Where information comprising part of the transcript of an examination is admitted on the application of one of the parties,
any other party can seek to have admitted any other part of the transcript.
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Costs
72.

The reasonable costs incurred in preparation for and conduct of examinations, subject to the discretion of the court, should
be recoverable as costs of the proceeding. However, there should be a presumption that each litigant is limited to recovering
the costs of engaging one legal practitioner per examination. The Costs Council should seek to develop a scale of fixed costs
for the conduct of examinations.

73.  Examinees should be entitled to recovery of their travel and out-of-pocket expenses, for example, loss of earnings, directly
related to their attendance at the examination loss of earnings.

Application

74.  The provisions in respect of examinations should, at least initially, be applicable only to proceedings in the Supreme and

County Courts.

Role of the Civil Justice Council

75.

76.

77.

The proposed Civil Justice Council should, in conjunction with the courts, the Law Institute and the Bar Council:
e develop a general code of conduct in respect of examination conduct
e develop codes of practice to govern the use of pre-trial examinations in particular litigation contexts

e oversee the establishment of education and training programs to assist practitioners to develop good examination
practices

e review the provisions relating to pre-trial examinations with a view to assessing their effectiveness and costs
consequences, and considering possible changes to the existing scheme. The council should also consider and make
recommendations about whether pre-trial examinations should be permissible in matters within the jurisdiction of the
Magistrates’ Court and, if so, whether any modifications to the general scheme are required in relation to such matters.

There should be a statutory provision making it clear that relevant information may be provided in connection with litigation,
prior to trial, notwithstanding any confidentiality constraint that might otherwise prevent the disclosure or use of such
information. A draft provision is as follows:

(1) Subject to (2) and (5), a person in possession of information which is or may be relevant to an issue which has arisen
or may arise in a civil proceeding pending in a court in Victoria may disclose such information

(@) toa courtin Victoria in which such proceeding is pending or

(b) to a legal practitioner acting for a party in such proceeding, despite any express or implied confidentiality
obligation that may otherwise prohibit such disclosure.

2) Disclosure of information that may otherwise be prohibited from disclosure because of any express or implied
confidentiality obligation is permissible under this section only where the disclosure is made:

(@) solely for the purpose of the proper preparation and conduct of the civil proceeding pending in a court in
Victoria (‘the purpose’)

(b) in circumstances where the legal practitioner to whom such disclosure is made agrees to receive such
information solely for the purpose.

3) Where disclosure is made in accordance with the requirements of (2), neither the person who disclosed the
information nor the legal practitioner to whom such information was disclosed shall be liable for such disclosure at
law or in equity in any proceeding for damages or other relief.

4) This section does not limit the operation of any other law permitting disclosure of information for the purpose of
legal proceedings in a court in Victoria.

() This section does not apply in respect of any non disclosure obligation arising under any statute which makes it an
offence to disclose information.

For the purpose of facilitating disclosure it is proposed that there be a new statutory provision entitling a party to apply to the
court for the purpose of issuing a notice, similar to a subpoena, to be served on the person with relevant information prior
to trial. The notice would specify the nature of the information sought to be obtained and the proposed time and place for
conferring with such person, ex parte, to ascertain relevant information. In the event that the person served with the notice
(or some other person claiming to have an interest) does not object to the proposed conference it may proceed at a time and
place agreed between the legal practitioner seeking the information and the person on whom the notice is served.
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78. In the event that the person on whom the notice is served (or some other person claiming to have an interest) objects to
the proposed conference (other than an objection as to the proposed date or location) the legal practitioner seeking to
obtain information shall: (a) serve a copy of the notice on each of the other parties to the proceedings and (b) apply to the
court for leave to proceed with the proposed conference. At the hearing of the application for leave (i) each of the parties
to the proceedings, (ii) the person on whom the notice was served, and (iii) any other person who the court considers has a
sufficient interest, may appear. The court may refuse the application for leave or grant leave on such terms and conditions as
the court considers appropriate. A draft provision is as follows:

Obtaining Information and Documents

(1) If a party to a proceeding believes on reasonable grounds that a person:
(@) has information or documents relevant to the proceeding; or
(b) is capable of giving evidence that is relevant to the proceeding,

the party may, by written notice issued by the [Registry of the] Court and given to the person, require the
person:

()  to give the information to the party at the time and place specified in the notice; or
(i) to produce the documents to the party within the time, and in the manner, specified in the notice; or

(i) to attend before the party at the time and place specified in the notice, and answer questions relevant
to the proceeding.’”

) Party includes the legal representative of a party.

(3) At the request of a party the [Registry of the] Court shall issue a notice unless there are reasonable grounds for the
belief that the notice is frivolous, vexatious or otherwise an abuse of the court’s process.

“) If (a) the person who is given the notice notifies the party issuing the notice that he or she objects to giving the
information or producing the documents or attending to answer questions, or (b) the party issuing the notice
becomes aware that some other person claiming to have an interest objects to the disclosure of information or the
production of documents, then the party shall, if the party intends to proceed to seek the information or documents,
(a) provide a copy of the notice to each of the other parties to the proceeding and (b) apply to the court for leave
to proceed with the steps proposed in the notice or an order that the person given the notice attend a pre-trial oral
examination.

(5) In determining an application for leave under (4) the court may (a) refuse leave, or (b) make such orders as the
court considers appropriate, on such conditions as the court considers reasonable, to require the person to give
information, produce documents or attend to answer questions.

79. A person on whom a notice is served shall be entitled to receive from the party seeking the information payment in respect of
(a) any loss of income and (b) reasonable travel, accommodation and other out-of-pocket expenses. Subject to the discretion
of the court, such amounts shall be costs in the cause.

Discovery of documents

80. The test for determining whether a document must be discovered should be narrowed. Discovery should be limited to
‘documents directly relevant to any issue in dispute’.

81. Discovery should continue to be available as of right subject to any directions of the court.

82. Parties should be required to seek to reach agreement on discovery issues and to narrow any issues in a discovery dispute
before making an interlocutory application.

83. In order to reduce costs and delays arising out of discovery of documents the court should have the discretion to order (on
such terms including as to confidentiality or restricted access, as the court considers appropriate) a party to provide any other
party (or an appropriately qualified independent person nominated by the other party and approved by the court) with access
to all documents in the first party’s possession, custody or control that fall within a general category or general description
(regardless of whether some such documents are not relevant to the issues in dispute in the proceedings or do not fall within
the description of documents that may be the subject of an order for discovery) where:

(a) the documents are able to be identified by general description or fall within a category of documents where such
category or description is approved by the court

(b) the documents are able to be identified and located without an unreasonable burden or unreasonable cost to the
first party;

Victorian Law Reform Commission - Civil Justice Review: Report



84.

85.

(© the costs to the first party of differentiating documents within such general category or description which are (i)
relevant or (ii) irrelevant to the issues in dispute between the parties are in the opinion of the court excessive or
disproportionate;

(d) access to irrelevant documents is not likely to give rise to any substantial prejudice to the first party which is not able
to be prevented by way of court order or agreement between the parties

(e) access is to facilitate the identification of documents for the purpose of obtaining discovery of such identified
documents in the proceedings.

Where an order is made for access for inspection pursuant to this provision, the other party shall not be permitted to copy,
reproduce, make a record of, photograph or otherwise use, either in connection with the proceedings or in any other way,
documents or information examined as a result of such inspection except to the extent that would allow the other party
to describe or identify an examined document for the purpose of obtaining discovery of such identified document in the
proceedings.

There is a need to make provision for any disclosure under this provision to be without prejudice to an entitlement to
subsequently claim privilege over any information that has been inspected and is claimed to be privileged. In other words,
disclosure pursuant to this provision does not give rise to waiver of privilege. The proposed protection against waiver of
privilege should also extend to any document obtained as a result of a chain of inquiry arising out of the interim disclosure of
documents.

The proposed Civil Justice Council should monitor the use and effectiveness of interim inspection orders.

The rules of court should be amended to provide that in appropriate cases the court may appoint a special master to
manage discovery. A special master should be a judicial officer (of a lower tier than a judge) or a senior legal practitioner who
will actively case manage the discovery aspect of a proceeding. The special master may make directions, give rulings and
determine applications.

The costs of any externally appointed special master should be at the discretion of the court and, on an interim basis, may be
ordered to be costs in the cause.

The court should have broad and express discretion in respect of disclosure. A draft provision is as follows:
The court may make any order in relation to disclosure it considers necessary or appropriate, including to
@) relieve a party from the obligation to provide discovery
(b) limit the obligation of discovery to:
(i) classes of documents as specified by the court
(i)  documents relevant to one or more specified matter(s) in dispute
© order that discovery occur in separate stages
(d) require discovery of specified classes of documents prior to the close of pleadings
(e) relieve a party from the obligation to provide discovery of
(i) documents that have been filed in the action
(i)  communications between the parties’ lawyers or notes of such communications

(iii) correspondence between a party and the party’s lawyer or notes of oral communications between a party and
the party’s lawyer;

(iv) opinions of counsel
(v)  copies of documents that have been disclosed or are not required to be disclosed.
() expand a party’s obligation to provide discovery

@ modify or regulate discovery of documents in some other way

(h) order that a list of documents be indexed or arranged in a particular way

(0 require discovery to be provided by a certain time

0 relieve a party of the obligation to provide an affidavit verifying a list of documents
(k) make orders as to which parties are to be given documents by any specified party
) require the party discovering documents to:
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86.

87.

88.

89.

90.

91.
92.

(i)  provide facilities (including copying and computerised facilities) for the inspection and copying of the
documents

(i)  make available a person who is able to explain the way the documents are arranged and help locate and
identify particular documents or classes of documents

(m) make any other direction that the court considers appropriate.

Parties should be required to disclose the identity of an insurer or litigation funder that exercises control or influence over the
conduct of the insured or assisted party in the course of the proceeding. The court should have discretion to order disclosure
of a party’s insurance policy or funding arrangement if it thinks such disclosure is appropriate.

The court should be given discretion to require the disclosure of all lists and indexes (including drafts) of documents in a
party’s possession, custody or control, even if such lists and indexes may be privileged, but only to the extent that those lists
and indexes contain ‘objective’ information about the documents encompassed by the lists, including information such as
date, subject matter, author, recipient, etc.

There should be legislative powers for courts to order the creation of document repositories to be used by parties in multi-
party litigation.

The court should have broad and express discretion to deal with discovery default. A draft provision is as follows:

Where the court finds that there has been (a) a failure to comply with discovery obligations or orders of the court in relation

to discovery or (b) conduct intended to delay, frustrate or avoid discovery of discoverable documents (‘discovery default’), the
court may make such orders or directions as it considers appropriate, including:

@) for the purpose of proceedings for contempt of court

b) orders for costs, including indemnity cost orders against any party or lawyer who is responsible for, who aids and
abets any discovery default

© in respect of compensation for financial or other loss arising out of the discovery default

(d) for adjournment of the proceedings with costs of that adjournment to be borne by the person responsible for the

need to adjourn the proceedings
(e) to revoke or suspend the right to initiate or continue an examination for discovery

() for the purpose of preventing a party from taking steps in the proceeding

)] in respect of any adverse inference arising from the discovery default

(h) in respect of facts taken as established for the purposes of litigation

0] for the purpose of compelling any person to give evidence, including by way of affidavit, in connection with the
discovery default

] for the purpose of prohibiting or limiting the use of documents in evidence

(k) for the purpose of dismissing any part of the claim or defence of a party responsible for the discovery default

0] in respect of disciplinary action against any lawyer who is responsible for, who aids and abets any discovery default.

Unless the court orders otherwise, any party may cross-examine or seek leave to conduct an oral examination of the
deponent of an affidavit of documents prepared by or on behalf of any other party if there is a reasonable basis for the belief
that the other party may be misinterpreting its discovery obligations or failing to disclose discoverable documents.

In order to reduce the costs of discovery, the court should have discretion to make orders limiting the costs able to be (a)
charged by a law practice to a client or (b) recovered by a party from another party, to costs which represent the actual cost
to the law practice of carrying out such work as may be necessary in relation to discovery (with a reasonable allowance for
overheads but excluding a mark up or profit component being added to such actual costs) or otherwise as the court sees fit.

Provision should be made for limitation on the disclosure of copies of documents.

A short plain English explanation of disclosure obligations should be prepared by the Legal Services Commissioner (or other
appropriate entity). This should be provided to the parties and circulated to employees or agents who are asked to assist in
the discovery process.
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Chapter 7: Changing The Role of Experts

93.

Victoria should adopt reforms based on the recently introduced NSW expert evidence provisions. This would enhance the
court’s control over the provision of expert evidence. The court’s powers would be discretionary. Reforms based on the
NSW provisions should: (a) be subject to certain specific modifications; (b) exclude those provisions where there is already a
substantially equivalent provision in Victoria; and (c) be subject to retaining certain specific Victorian provisions.

The provisions should apply in the Supreme, County and Magistrates’ Courts. In particular the following provisions should be
implemented:

93.1 A purposes clause, to ensure the court has control over the giving of expert evidence, to restrict expert evidence to
that which is reasonably required, to avoid unnecessary costs associated with retaining experts, to enable a single
expert to be engaged by the parties or appointed by the court and to declare the duty of an expert witness. A draft
provision is as follows:

The main purposes of this order are as follows:

(@
(b)
©
(@

(e

)

to ensure that the court has control over the giving of expert evidence
to restrict expert evidence in proceedings to that which is reasonably required to resolve the proceedings
to avoid unnecessary costs associated with parties to proceedings retaining different experts

if it is practicable to do so without compromising the interests of justice, to enable expert evidence to be given
on an issue in proceedings by a single expert engaged by the parties or appointed by the court

if it is necessary to do so to ensure a fair trial of proceedings, to allow for more than one expert (but no more
than are necessary) to give evidence on an issue in the proceedings

to declare the duty of an expert witness in relation to the court and the parties to proceedings.

93.2  Arequirement that the parties seek directions before calling expert witnesses, as follows:

(1)

)

3)

Any party:
(@) intending to adduce expert evidence at trial
or

(b) to whom it becomes apparent that he or she, or any other party, may adduce expert evidence at trial,
must promptly seek directions from the court in that regard.

Directions under this rule may be sought at any directions hearing or case management conference or, if
no such hearing or conference has been fixed or is imminent, by notice of motion or pursuant to liberty to
restore.

Unless the court otherwise orders, expert evidence may not be adduced at trial:
(@)  unless directions have been sought in accordance with this rule
(b)  if any such directions have been given by the court, otherwise than in accordance with those directions.

In NSW this rule (r 31.19) does not apply to proceedings involving a professional negligence claim. This
exclusion may not be appropriate in Victoria.

93.3  Abroad and express discretion to give directions in relation to the use of expert evidence, in the following terms:

(1)

)

Without limiting its other powers to give directions, the court may at any time give such directions as it
considers appropriate in relation to the use of expert evidence in proceedings.

Directions under this rule may include any direction:

(@) as to the time for service of experts’ reports

(b) that expert evidence may not be adduced on a specified issue

()  that expert evidence may not be adduced on a specified issue except by leave of the court

(d)  that expert evidence may be adduced on specified issues only

(e) limiting the number of expert witnesses who may be called to give evidence on a specified issue

(f)  providing for the engagement and instruction of a parties’ single expert in relation to a specified issue

(@ providing for the appointment and instruction of a court-appointed expert in relation to a specified issue
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(h)  requiring experts in relation to the same issue to confer, either before or after preparing experts’ reports
in relation to a specified issue

(i)  that may assist experts in the exercise of their functions

(i)  that experts who have prepared more than one expert report in relation to any proceedings are to
prepare a single report that reflects their evidence in chief.

93.4  Abroad and express discretion to direct expert witnesses to confer, to endeavour to reach agreement on any
matters in issue, to prepare a joint report specifying matters agreed and matters not agreed and reasons for any
disagreement. A draft provision is as follows:

(1)

2)

3

“)

(5)

(6)

7)

)
©)

The court may direct expert witnesses:
(@)  to confer, either generally or in relation to specified matters
(b) to endeavour to reach agreement on any matters in issue

()  to prepare a joint report, specifying matters agreed and matters not agreed and reasons for any
disagreement

(d) to base any joint report on specified facts or assumptions of fact, and may do so at any time, whether
before or after the expert witnesses have furnished their experts’ reports.

The court may direct that a conference be held:
(@)  with or without the attendance of the parties affected or their legal representatives
or

(b)  with or without the attendance of the parties affected or their legal representatives, at the option of the
parties

or

() with or without the attendance of a facilitator (that is, a person who is independent of the parties and
who may or may not be an expert in relation to the matters in issue).

An expert witness so directed may apply to the court for further directions to assist in the performance of such
expert functions.

Any such application must be made in writing to the court, specifying the matter on which directions are
sought.

An expert witness who makes such an application must send a copy of the request to the other expert
witnesses and to the parties affected.

Unless the parties affected agree, the content of the conference between the expert witnesses must not be
referred to at any hearing.

If a diirection to confer is given under rule (1)(a) before the expert witnesses have furnished their reports, the
court may give directions as to:

(@) theissues to be dealt with in a joint report by the expert witnesses

(b) the facts, and assumptions of fact, on which the report is to be based, including a direction that the
parties affected must endeavour to agree on the instructions to be provided to the expert witnesses.

This rule applies if expert witnesses prepare a joint report as referred to in rule (1)(c).

The joint report must specify matters agreed and matters not agreed and the reasons for any disagreement.

(10) The joint report may be tendered at the trial as evidence of any matters agreed.

(11) In relation to any matters not agreed, the joint report may be used or tendered at the trial only in accordance

with the rules of evidence and the practices of the court.

(12) Except by leave of the court, a party affected may not adduce evidence from any other expert witness on the

issues dealt with in the joint report.

93.5 A broad and express discretion to make directions for the manner in which expert evidence is to be given, including
to facilitate concurrent expert evidence (hot-tubbing). A draft provision is as follows:
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93.6

In any proceedings in which two or more parties call expert witnesses to give opinion evidence about the same issue
or similar issues, or indicate to the court an intention to call expert witnesses for that purpose, the court may give any
one or more of the following directions:

(@) a direction that, at trial:

(b)

©

@

(e

0
©

(h)

0

(i)  the expert witnesses give evidence after all factual evidence relevant to the issue or issues concerned, or
such evidence as may be specified by the court, has been adduced

or

(i) the expert witnesses give evidence at any stage of the trial, whether before or after the plaintiff’s case
has closed

or

(i) each party intending to call one or more expert witnesses close that party’s case in relation to the issue
or issues concerned, subject only to adducing evidence of the expert witnesses later in the trial

a direction that after all factual evidence relevant to the issue, or such evidence as may be specified by the
court, has been adduced, each expert witness file an affidavit or statement indicating:

(i)  whether the expert witness adheres to any opinion earlier given

or

(i) whether, in the light of any such evidence, the expert witness wishes to modify any opinion earlier given
a direction that the expert witnesses:

(i)  be sworn one immediately after another (so as to be capable of making statements, and being
examined and cross-examined, in accordance with paragraphs (d), (e), (f), (g) and (h))

(i) when giving evidence, occupy a position in the courtroom (not necessarily the witness box) that is
appropriate to the giving of evidence

a direction that expert witnesses give an oral exposition of their opinion, or opinions, on the issue or issues
concerned

a direction that expert witnesses give their opinion about the opinion or opinions given by other expert
witnesses

a direction that expert witnesses be cross-examined in a particular manner or sequence

a direction that cross-examination or re-examination of the expert witnesses giving evidence in the
circumstances referred to in paragraph (c) be conducted:

(i) by completing the cross-examination or re-examination of one expert witness before starting the cross-
examination or re-examination of another

or

(i) by putting to each expert witness, in turn, each issue relevant to one matter or issue at a time, until the
cross-examination or re-examination of all of the expert witnesses is complete

a direction that any expert witness giving evidence in the circumstances referred to in paragraph (c) be
permitted to ask questions of any other expert witnesses who are concurrently giving evidence

such other directions as to the giving of evidence in the circumstances referred to in paragraph (c) as the court
thinks fit.

A discretion to direct the parties to engage a single joint expert, and to make directions for the preparation of the
expert's report and the cross-examination of the expert. A draft provision is as follows:

(1)

Selection and engagement

(@) Ifan issue for an expert arises in any proceedings, the court may, at any stage of the proceedings, order
that an expert be engaged jointly by the parties affected.

(b) A parties’ single expert is to be selected by agreement between the parties affected or, failing
agreement, by direction of the court.

(c) A person may not be engaged as a parties’ single expert unless he or she consents to the engagement.
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@

Any party affected who knows that a person is under consideration for engagement as a parties’ single
expert:

()  must not, prior to the engagement, communicate with the person to obtain an opinion as to the
issue or issues concerned, and

(i) must notify the other parties affected of the substance of any previous communications for that
purpose.

(2) Instructions to parties’ single expert

@)

(b)

The parties affected must endeavour to agree on written instructions to be provided to the parties’
single expert concerning the issues arising for the expert’s opinion and the facts, and assumptions of
fact, on which the report is to be based.

If the parties affected cannot so agree, they must seek directions from the court.

(3) Parties’ single expert may apply to court for directions

@

(b)

©

The parties’ single expert may apply to the court for directions to assist in the performance of the
expert’s functions in any respect.

Any such application must be made in writing to the court, specifying the matter on which directions
are sought.

A parties’ single expert who makes such an application must send a copy of the request to the parties
affected.

(4) Parties’ single expert’s report to be sent to parties

@)
(b)

The parties’ single expert must send a signed copy of his or her report to each of the parties affected.

Each copy must be sent on the same day and must be endorsed with the date on which it is sent.

(5) Parties may seek clarification of report

@

(b)

©

(d)

G
]

Within 14 days after the parties’ single expert’s report is sent to the parties affected, and before the
report is tendered in evidence, a party affected may, by notice in writing sent to the expert, seek
clarification of any aspect of the report.

Unless the court orders otherwise, a party affected may send no more than one such notice.

Unless the court orders otherwise, the notice must be in the form of questions, no more than ten in
number.

The party sending the notice must, on the same day as it is sent to the parties’ single expert, send a copy
of it to each of the other parties affected.

Each notice sent under this rule must be endorsed with the date on which it is sent.

Within 28 days after the notice is sent, the parties’ single expert must send a signed copy of his or her
response to the notice to each of the parties affected.

(6) Tendering of reports and answers to questions

@

(b)

Unless the court orders otherwise, the parties’ single expert’s report may be tendered in evidence by any
of the parties affected.

Unless the court orders otherwise, any or all of the parties’ single expert’s answers in response to a
request for clarification may be tendered in evidence by any of the parties affected.

(7) Cross-examination of parties’ single expert

Any party affected may cross-examine a parties’ single expert, and the expert must attend court for
examination or cross-examination if so requested on reasonable notice by a party affected.

(8) Prohibition of other expert evidence

Except by leave of the court, a party to proceedings may not adduce evidence of any other expert on any issue
arising in proceedings if a parties’ single expert has been engaged under this Division in relation to that issue.
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(9) Remuneration of parties’ single expert

@)

(b)

©
(@

The remuneration of a parties’ single expert is to be fixed by agreement between the parties affected
and the expert or, failing agreement, by direction of the court.

Subject to sub-rule (c), the parties affected are jointly and severally liable for the remuneration of a
parties’ single expert.

The court may direct when and by whom a parties’ single expert is to be paid.

Sub-rules (b) and (c) do not affect the powers of the court as to costs.

93.7  The court should have a broad and express discretion to appoint experts. A draft provision is as follows:

(1) Selection and appointment

@)

(b)

©

@

If an issue for an expert arises in any proceedings the court may, at any stage of the proceedings:
() appoint an expert to inquire into and report on the issue

(i) authorise the expert to inquire into and report on any facts relevant to the inquiry

(iij) - direct the expert to make a further or supplemental report or inquiry and report

(iv) give such instructions (including instructions concerning any examination, inspection, experiment
or test) as the court thinks fit relating to any inquiry or report of the expert or give directions on the
giving of such instructions.

The court may appoint as a court-appointed expert a person selected by the parties affected, a person
selected by the court or a person selected in a manner directed by the court.

A person must not be appointed as a court-appointed expert unless he or she consents to the
appointment.

Any party affected who knows that a person is under consideration for appointment as a court-
appointed expert:

() must not, prior to the appointment, communicate with the person to obtain an opinion as to the
issue or issues concerned

(i) must notify the court as to the substance of any previous communications for that purpose.

(2)  Instructions to court-appointed expert

The court may give directions as to:

@
)

the issues to be dealt with in a report by a court-appointed expert

the facts, and assumptions of fact, on which the report is to be based, including a direction that the
parties affected must endeavour to agree on the instructions to be provided to the expert.

(3) Court-appointed expert may apply to court for directions

@)

(b)

(b)

A court-appointed expert may apply to the court for directions to assist in the performance of the
expert’s functions in any respect.

Any such application must be made in writing to the court, specifying the matter on which directions
are sought.

A court-appointed expert who makes such an application must send a copy of the request to the parties
affected.

(4) Court-appointed expert’s report to be sent to registrar

@

®)

©

The court-appointed expert must send his or her report to the registrar, and a copy of the report to each
party affected.

Subject to the expert having complied with the code of conduct and unless the court orders otherwise,
a report that has been received by the registrar is taken to be in evidence in any hearing concerning a
matter to which it relates.

A court-appointed expert who, after sending a report to the reqgistrar, changes his or her opinion on a
material matter must immediately provide the registrar with a supplementary report to that effect.

37



38

(5) Parties may seek clarification of court-appointed expert’s report

Any party affected may apply to the court for leave to seek clarification of any aspect of the court-appointed
expert’s report.

(6) Cross-examination of court-appointed expert

Any party affected may cross-examine a court-appointed expert, and the expert must attend court for
examination or cross-examination if so requested on reasonable notice by a party affected.

(7)  Prohibition of other expert evidence

Except by leave of the court, a party to proceedings may not adduce evidence of any expert on any issue
arising in proceedings if a court-appointed expert has been appointed under this Division in relation to that
issue.

(8) Remuneration of court-appointed expert

(@)  The remuneration of a court-appointed expert is to be fixed by agreement between the parties affected
and the expert or, failing agreement, by direction of the court.

(b)  Subject to sub-rule (c), the parties affected are jointly and severally liable for the remuneration of a
court-appointed witness.

() The court may direct when and by whom a court-appointed expert is to be paid.
(d)  Sub-rules (b) and (c) do not affect the powers of the court as to costs.
94. There should be a more extensive code of conduct for expert witnesses, including a duty to:
(1) comply with the applicable overriding obligations
2) comply with a direction of the court
(3) work cooperatively with other expert witnesses.

95.  Expert witnesses should not be immune from sanctions applicable to other participants in the civil justice system, including
costs orders in appropriate cases. However, there should not be specific sanctions directed solely at expert witnesses.

96.  Expert witnesses shall, at the time of service of their reports or at any other time ordered by the court, disclose: (a) the basis
on which they are being remunerated for services as an expert witness, including whether any payment is contingent on the
outcome of the proceedings; (b) the details of any hourly, daily or other rate; and (c) the total amount of fees incurred to
date.

97. It should be made clear that privilege in respect of any communication with an expert or any document arising in connection
with the engagement of the expert (including drafts of reports, letters of instruction etc) is waived as soon as it is confirmed
that the expert will be called to give evidence in court. Privilege in respect of communications with experts retained but not
proposed to be called to give evidence would not be affected.

98. The requirement that the defendant serve on the plaintiff any medical report prepared as a result of an examination of the
plaintiff, regardless of whether the defendant intends to use it in court, should be retained.

Chapter 8: Improving Remedies in Class Actions

99.  There should be no legal ‘requirement’ that all class members have legal claims against all defendants in class action
proceedings, but all class members must have a legal claim against at least one defendant.

100. There should be no legal impediment to a class action proceeding being brought on behalf of a smaller group of individuals
or entities than the total number of persons who may have the same, similar or related claims, even if the class comprises
only those who have consented to the conduct of proceedings on their behalf.

101. The Supreme Court should have discretion to order cy-pres type remedies where (a) there has been a proven contravention
of the law, (b) a financial or other pecuniary advantage has accrued to the person contravening the law as a result of such
contravention, () the loss suffered by others, or the pecuniary gain obtained by the person contravening the law, is capable
of reasonably accurate assessment and (d) it is not possible, reasonably practicable or cost effective to identify some or all of
those who have suffered a loss.

102. The power to order cy-prés type remedies should include a power to order payment of some or all of the amount available
for cy-preés distribution into the Justice Fund.

103. The court’s power to order cy-pres type remedies should not be limited to distribution of money only for the benefit of
persons who are class members or who fall within the general characteristics of class members.
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104. The court’s general discretion as to how any cy-prés relief should be implemented should not be limited to any proposal or
agreement of the parties to the class action proceeding.

105. Unless the court orders otherwise, the parties should be required to give court-approved notice to the public that the power
to order cy-pres type remedies may be exercised. Where appropriate, this should include notice to particular entities that the
court or the parties consider may be appropriate recipients of funds available for cy-pres distribution.

106. Subject to leave of the court, persons other than the parties to the class action proceeding may be permitted to appear and
make submissions in connection with any hearing at which cy-pres orders are to be considered by the court.

107. There should be no general right of appeal against the exercise of the court's discretion as to the nature of the cy-prés relief
ordered but there should be a limited right of appeal, based on House v The King type principles.

Chapter 9: Helping Litigants with Problems and Hindering Problem Litigants

108. The Self-represented Litigants Co-ordinator program in the Supreme Court of Victoria should be resourced and funded on
an ongoing basis and the scope of the existing program should be extended. For instance, additional positions should be
resourced and funded in the County Court and the Magistrates’ Court (initially in the Melbourne registries, with a view to
extending services to suburban and regional registries).

109. The proposed Civil Justice Council, in conjunction with the courts and VCAT, should investigate the possibility of
implementation of a court-based pro bono referral scheme (along the lines of the Order 80 scheme in the Federal Court) in
each of those courts.

110. In appropriate cases, the Supreme and County Courts should have the option of appointing a special master in matters
where one or more of the parties are self-represented. A special master should be a judicial officer of a lower tier than
a judge, or a senior legal practitioner, who will case manage proceedings in proactive manner in order to facilitate the
appropriate disposition of the proceeding. The costs of any externally appointed special master should be at the discretion of
the court and, on an interim basis, may be ordered to be costs in the cause.

111. Courts at all levels should be properly resourced to develop information and material for self-represented litigants and to
enhance the delivery of resources of this kind, where possible, through technological solutions. Such resources should be
considered an integral part of the services provided to court users.

In particular, an audio-visual aid should be produced (possibly by or with the assistance of the Victoria Law Foundation) to
explain in broad terms the processes of civil litigation. This resource could be made available on the courts’ websites, as well
as in court registries.

112. Existing training programs for judicial officers addressing the needs of, and the challenges posed, by self-represented litigants
should be resourced to allow for the extension and further development of such programs to a greater number of judicial
officers in Victoria each year. Where it is not already the case, programs should be extended to masters and court registrars.
Such programs should be considered an integral part of ongoing training and education for judicial officers.

113. To the extent that it is not already the case, courts of all levels should provide training for all court staff who come into
contact with members of the public, including registry staff and judges’ associates, about the needs of and challenges posed
by self-represented litigants. In particular, training is required for court staff to develop strategies to help them:

e work with self-represented litigants
e  avert and manage difficult situations

e provide accurate information about services and resources and, in particular, to distinguish between information and
advice.

114. The Law Institute and the Victorian Bar should develop professional guidelines to assist solicitors and barristers in dealing with
self-represented litigants to whom they are opposed. Guidelines could address issues such as protocols for communication,
record keeping, conduct during negotiations and personal security issues.

115. Programs should be put in place in all courts and properly resourced to provide:
e reliable data about the numbers of self-represented litigants and their levels of participation in the court system
e analysis of data to assess the impact of self-represented litigants on the court system

e qualitative research to assess the effectiveness of measures adopted to assist self-represented litigants and manage
matters in the court system where at least one party is unrepresented.

116. Where appropriate, data collection should be a by-product of the Integrated Courts Management System or other existing
systems. Analysis of the data and qualitative research should be undertaken or commissioned by the proposed Civil Justice
Council.
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117. Courts at all levels should develop self-represented litigant management plans. Such plans should be considered an integral
part of overall planning by the courts so that measures put in place to meet the challenges of self-represented litigants are
well targeted and outcomes can be measured against identified aims and objectives.

Interpreting fund

118. A fund should be established (‘the interpreting fund’) which may be drawn on to fund interpreters in civil proceedings in
Victorian courts in appropriate cases (as provided for below).

Payment from the interpreting fund

119. Victorian courts should be given the discretion to recommend that it is in the interests of justice for payment to be made from
the interpreting fund for interpreting services in civil proceedings for litigants who require it. In exercising the discretion the
court should be able to take into account:

(@) the means of the litigant
(b) any other matter that the court considers appropriate.
Costs of interpreter

120. Insofar as the existing rules do not so provide, there should be, subject to judicial discretion in relation to costs, provision for

an order that such services should be the subject of a party—party costs order and any funds recovered should be reimbursed
to the interpreting fund.

Definition of interpreter

121. The legislation should provide a definition of interpreter along the following lines: “interpreter” means an interpreter
accredited with the National Accreditation Authority for Translators and Interpreters Limited.

Telephone interpreting service

122. The Department of Justice should provide funding for the provision of telephone interpreting services for legal practitioners
acting on a pro bono basis through a Victorian pro bono referral scheme.

Development of policies

123. All Victorian courts should develop detailed policies about the provision of interpreters and such policies should be made
publicly available.

Research

124. Empirical research should be undertaken to ascertain the ambit of the problem of ‘vexatious' litigants, not limited to those
who may be subject to an order under existing provisions. Research identifying the impact of vexatious litigants on the courts

would be useful, as well as research considering the impact or effectiveness of the making of orders declaring a person to be
vexatious.

Standing
125. The categories of persons who should have standing to bring an application should be broadened:

125.1 The Victorian Government Solicitor should be included, in addition to the Attorney-General, as a public officer with
standing to bring an application.

125.2 The commission is not of the view that it is necessary or desirable to provide that the court of its own initiative may
bring an application (as provided in the Queensland Act). Rather the court should be empowered to refer a matter to
the prothonotary or registrar for action.

125.3 The categories of parties who have standing to make an application should be widened to include not only the
Attorney-General and the Victorian Government Solicitor but also:

e the Prothonotary of the Supreme Court or the Principal Registrar of the County Court; or,
with the leave of the court,
e aperson against whom another person has instituted or conducted vexatious proceedings, or

e aperson who has a sufficient interest in the matter.
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Adoption of legislative reforms in other states
126. The following reforms (which are largely in place in the Queensland Act and the WA Act) should be introduced:

126.1 The requisite test should be liberalised to reflect the test contained in the Queensland Act, namely, where a person
has ‘frequently’ instituted or conducted vexatious proceedings in Australia the court may make orders prohibiting or
limiting the right of a person to take or continue legal action.

126.2  The court should be empowered to make an order prohibiting and limiting the right of a person acting in concert
with a vexatious litigant to take or continue a legal action. Legislation should also prevent a vexatious litigant from
acting in concert with, or directing, another person to bring legal proceedings that are the subject of the order
against the vexatious litigant. Such provisions appear in the Queensland Act.

126.3 A statutory definition of ‘vexatious proceedings’ should be introduced along the lines of the definition in the
Queensland Act and the WA Act.

126.4 The court should be empowered to have regard to ‘proceedings’ broadly defined, including interlocutory and
appellate proceedings (as in the definition in the Queensland Act and the WA Act) as well as proceedings in any
Australian court or tribunal (as in the Queensland Act).

126.5 A provision should be introduced that sets out the types of orders that the court may make, including orders
staying existing proceedings and prohibiting the institution of proceedings and ‘any other order the court considers
appropriate’ (as in the Queensland Act). The last of these options envisages orders restraining certain conduct or
orders awarding costs.

126.6 A provision should be introduced that specifically allows the court to extend its orders to corporate entities or
incorporated associations affiliated with the litigant the subject of the order.

126.7 In addition to the gazetting of any order, a provision should be introduced that requires the Prothonotary of the
Supreme Court to enter any order in a register at the court. This register should be able to be searched through the
Supreme Court’s website so as to determine if a particular party is a vexatious litigant. Unlike under the Queensland
Act, it is not proposed that the prothonotary have broad discretion to publish the details of any order. Rather it
is proposed that the legislation require the prothonotary to notify the heads of all jurisdictions in Victoria and the
principal registrars in all jurisdictions in Victoria of any order made.

Vexatious proceedings in other courts and tribunals

127. Each of the courts and tribunals in Victoria (other than the Supreme Court) should have express power to make a vexatious
proceedings order limited to proceedings within the jurisdiction of that court or tribunal. The Supreme Court should retain
the power to make orders in respect of any court or tribunal in Victoria.

Automatic stay

128. Once an application for a vexatious proceedings order is made, there should be an automatic stay in relation to pending
proceedings and a prohibition on the commencement of further proceedings pending the hearing unless the court orders
otherwise.

Evidence

129. Evidence in support of the application should be on affidavit and may be provided on the basis of ‘information and belief'.
Cross-examination on affidavit evidence should only be allowed with leave of the court.

Declaring proceedings a nullity

130. |If, despite the making of a vexatious proceedings order, proceedings are commenced by the person the subject of the order,
such proceedings should be a nullity.

Determination on the papers

131. To circumvent the problem of vexatious litigants absorbing court time by making repeated applications for leave to
commence proceedings, legislation should provide that, unless the court otherwise orders, such applications should be
determined on the papers without the need for a formal oral hearing.

Discretion to waive court fees

132. The prothonotary or registrar should have the discretion to waive court fees and photocopying and other charges otherwise
payable by the applicant in proceedings for orders in relation to a vexatious litigant.

4



42

Chapter 10: A New Funding Mechanism

133. A new funding body (the "Justice Fund’) should be established to (a) provide financial assistance to parties with meritorious
civil claims, (b) provide indemnity for any adverse costs order or order for security for costs made against the party assisted by
the fund.

134. For administrative convenience, and to minimise establishment costs, the fund should be established, at least initially, as an
adjunct to an existing organisation. One possible body is Victoria Legal Aid.

135. The fund should be structured to minimise potential liability for income tax or capital gains tax on any amount received by the
fund.

136. The fund should seek to become self funding through (a) entering into funding agreements with assisted parties whereby
the fund would be entitled to a share of the amount recovered by the successful assisted party; (b) having statutory authority
in class action proceedings under Part 4A of the Supreme Court Act 1986 (Vic) to either (i) enter into agreement with an
assisted representative party whereby the fund would be entitled to a share of the total amount recovered by the class under
any settlement or judgment, subject to approval of the court, or (i) to make application to the court for approval to receive a
share of the total amount recovered by the class under any settlement or judgment; (c) recovering, from other parties to the
proceedings, costs incurred in providing assistance to the assisted party where the assisted party is successful and obtains an
order for costs; (d) receiving funds by order of the Court in cases where cy—prés type remedies are available and (e) entering
into joint venture litigation funding arrangements with commercial litigation funding bodies.

137. Where the fund provides assistance the lawyers acting for the assisted party should normally be required to conduct the
proceedings without remuneration or reimbursement of expenses until the conclusion of the proceedings. Where the
proceedings are successful they should normally be remunerated by costs recovered from the unsuccessful party and/or out
of any monies recovered in the proceedings, without the fund having to pay the costs incurred in the proceedings. Where
the assisted party is unsuccessful the fund should meet the costs of the funded party as set out in the funding agreement or
varied thereafter by agreement between the fund and the law firm conducting the case of the assisted party.

138. During its first five years of operation (or such lesser period as the trustees of the fund may determine in light of the financial
position of the fund), the liability of the fund for any order for costs or security for costs made against the funded party
should be limited, by statute, to the value of the costs incurred by the assisted party which the fund is required to pay to the
lawyers acting for the assisted party under to the funding agreement. During such period the fund would have a discretion to
pay some or all of the shortfall between the amount ordered by way of adverse costs or security for costs against the assisted
party and the amount of such costs for which the fund is liable.

139. At any stage of the proceedings the fund or the assisted party could apply to the court for an order limiting the amount of
costs that the assisted party may be ordered to pay to any other party if the funded party is unsuccessful in the proceedings.

140. The operation of the fund should be subject to audit and monitored by the Civil Justice Council.
Chapter 11: Reducing The Cost of Litigation
Ongoing costs review and reform

141. A specialist Costs Council should be established, as a division of the Civil Justice Council. The Costs Council, in consultation
with stakeholder groups, would: (a) review the impact of the commission’s implemented recommendations about costs; (b)
investigate the additional matters in relation to costs referred to in the commission’s report, including those matters raised in
submissions; (c) carry out or commission further research in relation to costs; and (d) consider such other reforms in relation to
costs as the council considers appropriate.

Costs disclosure

142. The court should have an express power to require parties to disclose to each other and the court estimates of costs and
actual costs incurred.

143. In exercising the proposed power to order disclosure of costs incurred and estimates of costs likely to be incurred, there
should be limits on the type of information required to be disclosed to protect information that may have confidential
strategic or forensic significance or which might otherwise be privileged (other than information concerning the quantum,
break up or method of calculation of legal fees and expenses).

Fixed or capped costs

144. Although fixed or capped costs are a good idea in principle, there are practical problems in their implementation. These
should be developed for particular areas of litigation after consultation and with the agreement of stakeholders (under the
auspices of the Costs Council/Civil Justice Council).
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Taxation of costs

145.
146.

The present multiple bases for taxation of costs should be simplified.

There should be a presumptive rule that interlocutory costs orders should not be taxed prior to the final determination of the
case unless the court orders otherwise.

Solicitor—client costs and party—party costs

147.

148.

The present gap between party—party and solicitor—client costs is unreasonable in a number of cases. The recoverable costs
on a party—party basis should usually be “all costs reasonably incurred and of a reasonable amount’, unless the court, in the
exercise of its discretion, makes an order on some other basis.

Other methods for ordering recovery of legal costs of a successful party should be utilised (more often), including ordering
costs as a specified percentage of the actual (reasonable) solicitor—client costs, with a view to avoiding the costs and delays
associated with the present process of taxation of costs.

Scales of costs

149.
150.

151.

The court scales of costs need to be revised and/or updated.

There should be a common scale of costs across courts. The question of whether there should be proportionate differentials,
between courts, in terms of recoverable party—party costs should be considered by the Costs Council.

In the event that there is a common scale for recoverable party—party costs applicable across the three courts, in addition

to considering whether there should be ‘standard’ percentage reductions in the amount of costs recoverable depending

on which court the proceeding is in, the Costs Council should consider whether the principle that the recoverable costs
should be ‘reasonable’ is sufficiently flexible to accommodate variations between courts (in the event that such variations are
considered desirable) without the need for prescribed variations.

Cost of disbursements

152.

There should be a prohibition on law firms profiting from disbursements, including photocopying, except in the case of clients
of reasonably substantial means who agree to pay for disbursements which include an element of profit. When a client
recovers costs, only the reasonable actual costs of the disbursements (excluding any profit element) should be recoverable
from the losing party.

A draft provision is as follows:

(1) Unless the client or another person providing indemnity or financial support for the client is (a) of reasonably
substantial means and (b) agrees to pay in excess of the prescribed rate for disbursements, a law practice shall not
charge a client any amount for disbursements in excess of the prescribed rate.

@) In making any order for costs against a party or other person who is not a party the court shall not allow recovery of
any amount for disbursements in excess of the prescribed rate.

3) Law practice includes any related person or entity, including a service company.

“) Prescribed rate means the approximate actual cost of the disbursement without any allowance for mark-up by the
law practice or profit by the law practice. The actual cost may include a reasonable allowance for law practice office
overheads. (For example: the ‘actual cost’ of internal photocopying would include (i) the cost of the paper, (i) charges
payable to an unrelated lessor or owner of any photocopying equipment used in making the copies and (i) other
costs associated with the purchase, lease or use of photocopying equipment in the possession of the law practice.
The cost of the labour involved in the copying and collating would be included as part of the allowance for law
practice office overheads. The ‘actual cost’ of copying done externally would be the charges made by an unrelated
commercial photocopying company plus a reasonable allowance for law practice office overheads, including the
labour involved in collating, despatching and collecting the documents.)

(5) To avoid complicated computations, the law practice may make a reasonable estimate of the approximate actual
cost of the disbursement or charge at a rate approximate to the rate charged by unrelated commercial suppliers of
services (eg, photocopying).

6) The prescribed rate for disbursements may be set by the Costs Council.
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Public interest litigation costs

153. There should be express provision for courts to make orders protecting public interest litigants from adverse costs in
appropriate cases, including orders made at the outset of the litigation. The fact that a litigant may have a pecuniary or other
personal interest in the outcome of the proceeding should not preclude the court from determining that the proceedings are
in the public interest.

Percentage fees

154. The current absolute legislative prohibition of percentage contingent fees should be reconsidered, provided that any
proposed (regulated) percentage fee arrangements are subject to adequate safeguards to protect consumers and to prevent
abuse.

155. The determination of whether regulated percentage fees should be introduced, with appropriate safeguards, should be made
by the Costs Council after consultation with the Legal Services Commissioner, the Law Institute of Victoria and the Victorian
Bar Council. The Costs Council could also consider whether there are particular types of legal work where percentage fees
should not be permitted.

156. The Costs Council should also reconsider whether percentage fees could be introduced by way of a ‘scale of costs’ within the
meaning of the Legal Profession Act 2004.

157. The Cost Council should consider what safeguards and protections, if any, would be appropriate in the event that
proportionate fees were to be permitted.

Proportionate and other fees in class action proceedings

158. The Costs Council, after consultation with the Legal Services Commissioner, the Law Institute of Victoria and the Victorian
Bar should also consider whether proportionate and other types of fees, including fees based on the work actually done
with a multiplier (similar to the ‘lodestar’ method applied by Canadian and US courts) should be recoverable in class action
proceedings. However, fees in class action proceedings should be subject to court approval where they will ultimately be paid
or reimbursed by class members who have not individually consented to the fee arrangements.

Court fees

159. Court fees should be reviewed by the Costs Council. There is a need for greater standardisation and simplification of court
fees. There are strong arguments in favour of higher ‘user pays' fees for commercial litigants and easier and simpler methods
for reducing or waiving fees for those who cannot afford them.

Offers of compromise and costs
160. The rules relating to offers of compromise and costs consequences should be reviewed by the Costs Council.
Justice Fund

161. The (proposed) Justice Fund should provide assistance, including indemnity in respect of adverse costs, in cases other than
class actions, after it has become self-funding.

162. In cases where funding is provided by the Justice Fund during its first five years of operation the liability of the fund in respect
of adverse costs should be limited to an amount equivalent to the amount of funding provided to the assisted party. The
assisted party would remain personally liable to meet any shortfall between the amount of an adverse costs order and the
maximum liability of the fund. However, during this period the fund should have a discretion to pay any shortfall if it is in a
financial position to do so. Also, the fund should have standing to apply to the court for an order limiting the potential liability
of the funded party for adverse costs.

Research on costs

163. There is a need for more data and research on costs. One means by which this might be achieved is by empowering the court
to require parties to disclose costs data at the conclusion of the matter or at any other stage of the proceeding.

Chapter 12: Facilitating Ongoing Civil Justice Review and Reform
Rule-making process and powers

164. The courts’ governing legislation should make provision for the constitution and operation of each court’s rules committee.
The chair of each rules committee (or the chair’s nominee) could be made an ex-officio member of each other committee
entitled to attend the other committees’ meetings. This would provide for increased communication between the three
jurisdictions.
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165. The rules committees should meet jointly when considering rules and procedures which apply in more than one jurisdiction.
This may involve a joint meeting of two or three rules committees.

166. The power to make rules should be broadened and exercised so as to further the courts’ overriding purpose. A draft
amendment to section 25 of the Supreme Court Act 1986 is as follows:

(1)

The Judges of the Court [...] may make Rules of Court for or with respect to the following:

(f)  Any matter relating to—
(i) the practice and procedure of the Court; or
(i) the powers, authorities, duties and functions of the officers of the Court;

(i) the powers, authorities, duties and functions of the Court in imposing limits, restrictions or conditions
on any party in respect of any aspect of the conduct of proceedings, or

(iv)  the management of cases; or
(v)  the referral (with or without the consent of the parties) to any form of alternative dispute resolution, or
(vi)  the means by which the Overriding Purpose may be furthered.

Equivalent amendments to the County Court Act and the Magistrates’ Court Act would also be required.

Court rules

167. The legislation and rules of civil procedure in all three courts should be reviewed to:

achieve greater harmonisation between courts, including standardisation of the terminology used to describe procedural
steps, and standardisation of court forms. In particular there should be one form for commencing proceedings and one
for making interlocutory applications

simplify the structure and ordering of the rules

make greater use of plain English.

168. Each court should clarify the circumstances in which practice notes and directions are made, and consolidate and organise
the content and publication of existing practice notes and directions.

Ongoing reform

169. A new body, called the Civil Justice Council, with ongoing statutory responsibility for review and reform of the civil justice
system, should be established. Its purpose would be to investigate ways to make the civil justice system more just, efficient,
and cost effective.

170. The Civil Justice Council would have the following functions:

to monitor the operation of the civil justice system generally
to identify areas in need of reform
to conduct or commission research

to bring together various stakeholder groups with a view to reaching agreement on reform proposals, including through
the use of mediation and other methods

to recommend reforms, including amendments to statutory provisions and rules governing the civil justice system

to facilitate education programs about developments in the civil justice system.

171. The Civil Justice Council should also assist in the implementation of the reforms proposed by the Victorian Law Reform
Commission and monitor the impact of such reforms, which may include:

developing specific pre-action protocols for each relevant area (for example, commercial disputes, building disputes,
medical negligence, general personal injury, etc)

monitoring the operation of the protocols and general standard of pre-action conduct so that any modifications
considered necessary in the light of practical experience can be implemented

overseeing and developing further the operation of pre-trial examinations, including:

—  developing a general code of conduct in respect of examination conduct
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172.

173.

174.

175.

176.
177.

—  developing codes of practice to govern the use of pre-trial examinations in particular litigation contexts

—  overseeing the establishment of education and training programs to assist practitioners and other interested
parties to develop good examination practices

—  reviewing the provisions relating to pre-trial examinations with a view to assessing their effectiveness and costs
consequences, and considering possible changes to the existing scheme. The Council should also consider and
make recommendation on the question of whether pre-trial examinations should be permissible in matters
within the jurisdiction of the Magistrates’ Court, and if so, whether any modifications to the general scheme
are required in relation to such matters;

—  constituting a specialist Costs Council to oversee and monitor issues to do with legal costs
e reviewing ADR processes in all three courts
e scrutinising the operation of the Justice Fund
e assisting in a review of the rules of civil procedure.

The Civil Justice Council should comprise members from a broad range of participants in the civil justice system and
stakeholder groups, including:

e members of the judiciary

e members of the legal profession

®  public servants concerned with the administration of the courts
e persons with experience in and knowledge of consumer affairs

e persons with experience and expertise relevant to particular types of litigation (for example representatives from the
business community, insurance industry, consumer organisations, and the community legal sector).

The chair and members of the Civil Justice Council should be appointed by the Attorney-General after calling for nominations
from the courts and relevant stakeholder groups.

Members of the Civil Justice Council would be appointed for their expertise and experience, and not necessarily as
representatives of the entities or organisations for which they work.

Members of the Civil Justice Council would serve in an honorary capacity but would be reimbursed for expenses etc. There
would be a secretariat comprising a chief executive officer and support staff.

The Civil Justice Council should be able to co-opt people to form committees to focus on specific areas under review.

The Civil Justice Council should be entitled to an allocation of funds from the Justice Fund to assist it to carry out its functions.
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Chapter 1

The discovery and vindication and establishment of the truth are main purposes certainly
of the existence of Courts of Justice [but] these objects ... cannot be usefully pursued
without moderation, cannot be either usefully or creditably pursued unfairly or gained by
unfair means, not every channel is open to them ... Truth, like all other good things, may
be loved unwisely—may be pursued too keenly—may cost too much.’

1. INTRODUCTION: ABOUT THIS REFERENCE AND REPORT
1.1 JUSTICE STATEMENT

In May 2004 the Attorney-General, Rob Hulls, issued a Justice Statement outlining directions for
reform of Victoria's justice system. The commission’s civil justice review is part of this reform program.

One of the Justice Statement’s objectives is the reform of civil rules of procedure to streamline
litigation processes, reduce costs and court delays and achieve greater uniformity between different
courts.

The Justice Statement identified the need for:
¢ modernisation, simplification and harmonisation of the rules of civil procedure within and
across the jurisdictions of the Supreme Court, the County Court and the Magistrates’
Court
¢ reduction in the cost of litigation
e promotion of the principles of ‘fairness, timeliness, proportionality, choice, transparency,
quality, efficiency and accountability in the civil justice system’.?
It was envisaged that this would involve improving the civil justice system for the benefit of those who
may customarily or occasionally use it and for those who administer it. This would also encompass
reforms to facilitate greater access for people with civil claims with merit, the introduction of more
procedural and economic disincentives to the pursuit of claims or defences without merit, and an
improvement in alternative dispute resolution mechanisms.
The Justice Statement identified potential areas of change, including:
¢ reform of the processes for commencing litigation
¢ reform of pleadings and other procedures to require parties to provide greater disclosure,
at an early stage, of information relevant to the merit of the claim and the defence of the
claim

¢ reform of the procedures for discovery of documents

¢ relaxation of the restrictive rules on summary judgments to facilitate early resolution of
claims or defences which have no substantial or realistic prospect of success

¢ reforms designed to ensure that witnesses, and particularly expert witnesses, have a
primary and overriding duty to the court and the administration of justice rather than to
either of the parties

¢ reforms which accelerate disclosure of information and evidence relevant to the claim or
defence

¢ reforms which seek to identify the key issues in dispute between the parties and to
facilitate early resolution of these issues without the need for protracted and expensive
litigation

¢ reforms which seek to ensure that those in dispute and their legal representatives
approach the dispute with a commitment to resolving it as quickly and as fairly as possible.

In September 2004 the Victorian heads of jurisdiction in their Courts Strategic Directions Statement
also recommended a review of the cost of justice to litigants and a review of procedural rules with the
aim of simplifying and, where appropriate, harmonising court processes and court rules.

1.2 TERMS OF REFERENCE

The Attorney-General asked the commission to examine, report and make recommendations on the
civil justice system in Victoria in accordance with the following terms of reference:
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1. To identify the overall objectives and principles of the civil justice system that should
quide and inform the rules of civil procedure, having regard to the aims of the Attorney-
General’s Justice Statement: New Directions for the Victorian Justice System 2004-2014,
and in particular:

e the modernisation, simplification and harmonisation of the rules of civil procedure
within and across jurisdictions

e the reduction of the cost of litigation

e the promotion of the principles of fairness, timeliness, proportionality, choice,
transparency, quality, efficiency and accountability.

2. To identify the key factors that influence the operation of the civil justice system,
including those factors that influence the timeliness, cost and complexity of litigation.

3. To consult with the courts, the legal profession, business, government and other
stakeholders on the current performance of the civil justice system as well as the overall
objectives and principles of the civil justice system and potential options for reform.

4. The review should consider the operation of the rules of civil procedure in the Supreme
Court, the County Court and the Magistrates’ Court.

5. The review should have regard to recent reviews of civil procedure in other jurisdictions,
both within Australia and internationally.

6. The review should also have regard to the impact of current policy initiatives on the
operation of the civil justice system including the proposed increase in the jurisdiction
of the County Court and investments in information technology such as the Integrated
Courts Management System.

7. In presenting its report, the commission should identify areas of the civil justice system
and rules of civil procedure that might form the basis of a later and more detailed review.
Such areas may include, but are not limited to, the rules and practices relating to:

e pre-commencement options
e pleadings

e discovery

e summary judgment

e expert witnesses

e (class actions

e abuse of process

e alternative methods of dispute resolution, including alternative dispute resolution
undertaken by judicial officers

e judicial role in case management and listing practices, including docketing systems.

8. The commission should also identify the process by which the courts, the legal
profession and other stakeholders may be fully involved in any further detailed review of
the rules of procedure.

9. The Victorian Law Reform Commission should report in 12 months from the date of
the commencement of the review.

These terms of reference comprise stage one of the civil justice review.

The scope of the review is very broad. However, the reference is limited in that the commission is not
required to examine areas of substantive law (such as compensation schemes and limitations periods)
which determine the legal rights of parties in dispute and which have an important impact on the
operation of the civil justice system. Moreover, as the inquiry was required to focus on the operation of
the Supreme, County and Magistrates’ Courts, the operation of Victoria's tribunals and other dispute

Pearse v Pearse (1846) 63 ER 950, 957
(Knight Bruce VC).

Attorney-General's Justice Statement,
New Directions for the Victorian Justice
System 2004-2014 (2004) 35.

Courts Consultative Council, Courts
Strateqgic Directions Project (2004)
99 (Recommendation 11), 100
(Recommendation 12).
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resolution mechanisms (including industry ombudsman schemes) are not within its scope. Some of
the discussion and recommendations do, however, touch on these bodies. Also, some of the reform
proposals in this report propose changes to substantive (as distinct from ‘procedural’) laws.

Although the commission’s report on stage one of the civil justice review was initially required to be
submitted to the Attorney-General in September 2007, in late 2007 this deadline was extended to
March 2008 to allow for additional consultation.

1.3 REVIEW PROCESSES

Dr Peter Cashman, barrister and Associate Professor at the University of Sydney law school was
appointed as the commissioner in charge of the civil justice review in September 2006 for 12 months.
In late 2007 this term was extended to December 2007.

A division of the commission was established for the review pursuant to section 13 of the Victorian
Law Reform Commission Act 2000. The division comprised Dr Cashman; Justice David Harper of the
Supreme Court; Judge Felicity Hampel of the County Court; Professor Sam Ricketson, barrister and
professor of law; Judge lain Ross of the County Court; and Professor Neil Rees, Chairperson of the
commission, following his appointment to the commission in June 2007.

The commission’s research and policy officers involved in the review were Ross Abbs (from 5 February
2007 to 15 June 2007), Samantha Burchell (until 25 October 2007), Emma Cashen (from 9 July
2007), Claire Downey (until 31 December 2006), Prue Elletson (from 12 November 2007), Christiana
McCudden (from 5 February 2006 to 3 May 2007), Jacinta Morphett and Mary Polis, team leader.
Additional research assistance was provided by law students Kate Kennedy (from 25 June 2007 to

20 July 2007) and Sarah Zeleznikow (from 25 June 2007 to 20 July 2007, and from 26 November
2007) and by research assistant Miriam Cullen (from January 2008). Clare Chandler was responsible
for layout and production of the report. Ongoing assistance was provided by the commission’s CEO
Padma Raman.

1.3.1 Consultation Paper

In October 2006 the commission distributed a Consultation Paper seeking submissions to identify key
areas requiring reform and potential solutions. A total of 61 submissions were received in response to
the Consultation Paper. A list of persons or organisations making submissions appears in Appendix 2.
Submissions received are referred to throughout this report.

1.3.2 Stage One priority areas
The commission identified 10 priority areas for particular attention in stage one of the civil justice
inquiry. These 10 priority areas encompass:
¢ the stage before the commencement of legal proceedings, with particular reference to
procedures facilitating disclosure of relevant information and communication between
parties in dispute and the resolution of disputes without the necessity to commence legal
proceedings
¢ the standards of conduct of parties in dispute, legal representatives of litigants and persons
providing financial support to litigants
e processes and procedures for disclosure of relevant information and obtaining information
from potential witnesses after the commencement of litigation but prior to trial, including
discovery of documents
¢ mechanisms for the ‘alternative’ resolution of disputes or the summary disposal of claims
or defences without the necessity for trial
e problems experienced or caused by self-represented litigants
e means of enhancing case management
¢ the role of expert witnesses and methods of addressing the cost and potential bias of
expert evidence
e the costs of litigation, means by which such costs may be reduced and mechanisms for
financing litigation
e access to justice to remedy mass wrongs, including through class action procedures in the
Supreme Court
e mechanisms for ongoing review, research and reform of procedural rules and the civil
justice system generally.
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1.3.3 First Exposure Draft

On 28 June 2007 the commission released an exposure draft setting out a first round of draft reform
proposals for public and professional comment. The draft proposals in that exposure draft covered:

e standards of conduct of participants in civil litigation

e disclosure of information and cooperation before civil proceedings are commenced

e getting to the truth before trial through pre-trial oral examinations

¢ alternative dispute resolution

e expert evidence

e class actions and public interest remedies

e litigation funding

® costs.
The commission received 32 submissions in response to these initial draft reform proposals. A list of
the persons making submissions is in Appendix 2. Selected aspects of submissions are summarised and
referred to throughout this report.
1.3.4 Second Exposure Draft

On 6 September 2007 the commission released a further exposure draft setting out additional draft
reform proposals for public and professional comment. These proposals covered the following areas:

e case management

¢ self-represented litigants

e vexatious litigants

* interpreters

e discovery

® (Costs

¢ confidentiality constraints on conferring with potential witnesses
e ongoing review and civil justice reform.

The commission received 19 submissions in response to the second exposure draft. A list of the
persons making these submissions is in Appendix 2. Selected aspects of a number of the submissions
are summarised or referred to throughout this report.

1.3.5 Consultations

In addition to considering written submissions, the commission has consulted with many individuals
involved in and affected by the civil justice system during stage one of the civil justice inquiry. This has
included representatives of various stakeholder groups, including judicial officers, the legal profession,
the insurance industry, the business community, consumer organisations and members of the
community. A list of those consulted appears in Appendix 1.

1.3.6 Interstate and international reforms

The commission has also examined recently introduced reforms and proposals for reform in other
jurisdictions in Australia and in other countries, including Lord Woolf's Access to Justice report and
the reforms arising from it in the UK. In October 2006 Dr Cashman travelled to London and conferred
with judicial officers, members of the legal profession and consumer organisation representatives

to obtain information on the impact of the Woolf civil procedure reforms. Members and staff of

the commission participated in a workshop on disclosure and discovery reform organised by the
Australasian Institute of Judicial Administration in August 2007.

1.3.7 Conferences and seminars

During stage one of the civil justice review Dr Cashman and members of the civil justice research team
attended conferences throughout Australia and presented papers addressing various aspects of civil
justice reform. A list of events attended is included in Appendix 3.
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1.3.8 Other law reform bodies

The commission has also liaised with agencies in Victoria and elsewhere currently conducting their
own reviews of aspects of the civil justice system. This included the Civil Justice Council in the UK, the
Attorney General's Working Party on civil procedure in New South Wales chaired by Justice Hamilton
of the NSW Supreme Court, and the Civil Justice Reform Project being carried out in Ontario, Canada,
by the Hon. Coulter Osbourne, former Associate Chief Justice of Ontario.

1.3.9 Empirical research

In view of the limited time the commission had to complete stage one of the civil justice inquiry, there
was limited scope for carrying out in-depth empirical research. There has been some analysis of the
available statistical data on the operation of the Victorian courts and this is discussed in various parts of
the report. At the request of the commission, one large law firm agreed to include questions prepared
by the commission about costs and fees in a survey of clients carried out by independent consultants.
The results are discussed in Chapter 11. Selected law firms were also asked to provide data on the
costs of conducting proceedings, with particular reference to the total amount of costs incurred on

a solicitor—client basis, the amount of costs recovered from the other side on a party—party basis and
the proportionate relationship between costs and the amount in dispute. The results from this survey
are also discussed in Chapter 11. Associate Professor Vince Morabito of Monash University is carrying
out an empirical study of class action litigation, and at the request of the commission agreed to focus
on Victorian class action proceedings and issues of interest to the commission to provide information
during stage one of the inquiry. These results are discussed in Chapter 8.

1.4 REPORT OVERVIEW

This report deals primarily with the 10 priority areas referred to above, which were the focal points of
stage one of the inquiry. However, during the course of stage one, the commission identified other
areas where civil justice reform is required. Also, many of the submissions received by the commission
call for reform in a multitude of areas outside of the commission’s priority areas. In this report we have
endeavoured to identify other areas where there is a case for reform.

This is an interim report in the sense that it reflects the work carried out by the commission in stage
one of what is a longer-term inquiry into the civil justice system in Victoria. The law reform proposals
and recommendations in this report need to be considered in light of the fact that the commission

is recommending the establishment of an ongoing body, the Civil Justice Council. The role of the
proposed Civil Justice Council would be to: facilitate the implementation of civil justice reforms,
monitor the impact of these and other reforms, propose further reforms, commission research, and
bring together representatives of stakeholder groups to reach agreement on reform initiatives and civil
justice policy issues.

The remaining part of this chapter provides an overview of the civil justice system in Victoria, with
particular reference to key factors that influence the operation of the system and criteria by which the
performance of the civil justice system may be evaluated.

e Chapter 2 examines how the early resolution of disputes may be facilitated without
litigation, with particular reference to pre-action protocols.

e Chapter 3 focuses on how the standards of conduct of participants in civil litigation may be
improved.

e Chapter 4 addresses means of improving alternative methods for the resolution of disputes
which result in litigation in Victorian courts.

e Chapter 5 deals with methods of improving judicial management of disputes.

e Chapter 6 is concerned with disclosure of relevant information and earlier and easier
mechanisms for ‘getting to the truth’ before and after the start of civil proceedings in
Victorian courts.

e Chapter 7 looks at the role of experts and expert evidence and how greater judicial control
may be exercised, with a view to changing the ‘adversarial’ role of experts.

e Chapter 8 reviews problems with complex litigation, class actions and public interest
litigation and outlines a number of solutions, including improved remedies for mass
wrongs.
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e Chapter 9 analyses how greater assistance may be provided to self-represented litigants
and people with language difficulties, together with mechanisms for the early disposition
and control of unmeritorious claims and difficult or ‘vexatious’ litigants.

e Chapter 10 examines how access to justice may be improved, including by the
establishment of a new ‘self-funding’ body and additional assistance to litigants.

e Chapter 11 focuses on how the cost of litigation may be reduced and economic factors
affecting the conduct and cost of civil litigation.

e Chapter 12 deals with processes and procedures for making civil justice rules, the
evaluation of the civil justice system, and monitoring and implementation of further
reforms. This also includes a consideration of future directions of civil justice reform.

The appendices contain detailed information that supplements the discussion in this report. This
includes information on submissions received and consultations conducted.

The accompanying table provides an overview and summary of the commission’s reform proposals.
The left hand side of the table sets out the normal sequence of events in civil litigation. The right hand
side of the table refers to the reforms proposed by the commission.

2.VICTORIAN COURTS’ AND TRIBUNALS’ JURISDICTION

2.1 SUPREME COURT JURISDICTION*

The Supreme Court of Victoria was created in 1852, succeeding the Supreme Court of NSW

following the states’ separation in 1851. It is the superior court of record in Victoria, having unlimited
jurisdiction. It is, in essence, a common law court applying both the common law and the doctrines of
equity as modified by statute. Its jurisdiction was historically defined by reference to the jurisdiction of
the various superior courts at Westminster,> which amalgamated into the Supreme Court of Judicature
after the Judicature Act 1873 (UK). Its current constituting statute® simply describes the Supreme Court
as having unlimited jurisdiction ‘in all cases whatsoever'.

As the superior court of record for Victoria, it exercises a supervisory jurisdiction over inferior courts
and tribunals. It can therefore hear appeals from these inferior bodies, but also has jurisdiction to
issue orders in the nature of the historic prerogative writs, certiorari, mandamus, prohibition and
quo warranto. The court has exclusive jurisdiction to issue writs of habeas corpus as well as exclusive
jurisdiction under the Charter of Human Rights and Responsibilities Act 2006 (the Charter) to make
declarations of incompatibility of statutes with the Charter.

The court maintains a role in the admission and supervision of legal practitioners under the Legal
Profession Act 2004 and through the exercise of its inherent powers. It is also the Court of Disputed
Returns for state electoral purposes.

Subject to the provisions of the Commonwealth and various state cross-vesting Acts, it has all of the
jurisdiction of the Federal Court, the Family Court and the Supreme Court of each other state and
territory.

The court is also vested with federal jurisdiction pursuant to section 77(iii) of the Australian
Constitution.”

Finally, the court has jurisdiction conferred by federal legislation in criminal matters, matters arising
under the Corporations Act 2001 (Cth) and some intellectual property matters.

2.1.1Volume of business

In 2005-06 there were 6504 civil proceedings commenced in the Supreme Court of Victoria (excluding
probate matters) and 167 appeals initiated in the Court of Appeal .®

2.1.2 Complexity of matters

As the Supreme Court has noted in its submission, there is no definitive measure of the complexity
of cases. However, the court believes there has been an increase in the complexity of cases heard in
recent years due to several factors, including the growth of legislation creating new areas of law and
replacing or adding an additional layer of regulation to areas previously covered by the common law.

~

The following section has been
adapted from but incorporates much
of the material in submission CP 58
(Supreme Court of Victoria).

These superior courts included
Chancery, Queen'’s Bench, Common
Pleas, Exchequer, Admiralty, Probate,
and Divorce and Matrimonial Causes.

Constitution Act 1975 s 85.
See, eg, Judiciary Act 1903 (Cth).

Supreme Court of Victoria, Annual
Report (2005-06) 8, 10.
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Other factors include legislative changes that have increased procedural complexity, such as the
apportionment of liability regimes (which have led to increased numbers of parties in a single
proceeding). Also, in recent years statutory class action provisions have been adopted in Victoria® and
these proceedings require careful management and adjudication. The court also believes that broader
social and economic changes have impacted on the complexity of litigation. For example, there has
been an increase in cases with choice of law issues due to greater cross-border communication.
Although the increased jurisdiction of lower courts has reduced the volume of cases in several areas,
many remaining cases have been extremely complex.

Several flow-on effects may arise from this increased complexity, including:
e restricting access to justice due to higher costs and difficulty in securing representation
e increasing the costs of litigation where it is pursued
e greater burdens being placed on the court through increases in interlocutory applications,
the time needed for case management, hearing time for trials and time in writing
judgments.
2.1.3 Civil Procedure Rules

Section 25 of the Supreme Court Act 1986 empowers the judges of the court to make rules with
respect to:

(a) any matter dealt with in any Rules of Court in force on 1 January 1987;

(b) the prescription of the proceedings or class of proceedings which may be dealt with by the
Court constituted by a Master;

(c) appeals by way of rehearing or otherwise to the Trial Division of the Court constituted by
a Judge from the Trial Division constituted by a Master or from a Master of the County
Court;

(ca) applications and appeals to and proceedings in the Court of Appeal;

(d) the payment of money into and out of court and the investment of that money including,
without limiting the generality of the foregoing provisions of this paragraph, rules—

(i) providing for the establishment and management of Common Funds, and

(i) requlating the practice and procedure of the Senior Master in relation to the
investment of money; and

(iii) generally prescribing anything necessary to be prescribed for the proper management
and operation of Common Funds;

(e) the reference of any question arising in a proceeding to a special referee or officer of the
Court for decision or opinion;

(ea) the reference of any proceeding or of any part of a proceeding to mediation or
arbitration;

(eb) requirements for the purposes of Part llA of the Evidence Act 1958 for or with respect
to—

(i) the form of audio visual or audio link;

(i) the equipment, or class of equipment, used to establish the link;

(i) the layout of cameras;

(iv) the standard, or speed, of transmission;

(v) the quality of communication;

(vi) any other matter relating to the link;
(ec) applications to the Court under Division 2 or 3 of Part lIA of the Evidence Act 1958,
(f) Any matter relating to—

(i) the practice and procedure of the Court; or

(if) the powers, authorities, duties and functions of the officers of the Court;

(g) Any matter relating to the enforcement of judgments of the Court, whether arising under
the common law or under any jurisdiction conferred by or under any Act or enactment.
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The court is also empowered to make rules under section 50 of the Interpretation of Legislation Act
1984, which provides:

Where an Act or subordinate instrument confers any jurisdiction on a court or other
tribunal or extends or varies the jurisdiction of a court or other tribunal, the authority
having for the time being power to make rules or orders regulating the practice and
procedure of that court or tribunal may, unless the contrary intention appears, make such
rules or orders (including rules or orders with respect to costs) as appear to the authority
to be necessary for regulating the practice and procedure of that court or tribunal in the
exercise of the jurisdiction so conferred, extended or varied.

The Supreme Court Act allows judges to make rules where they are agreed on by a majority of the
judges of the court at a meeting held for that purpose.'® In practice, this is effected at the regular
Council of Judges meetings. Any rules made are subject to disallowance by the parliament."

The Council of Judges delegates the task of investigating the need for new or amended rules, and the
drafting of rules, to the Rules Committee. The committee presents its recommendations to the Council
of Judges. The Rules Committee is currently chaired by Justice Ashley of the Court of Appeal and
comprises other judges of the court, a master, a nominee of each of the Bar Council, the Law Institute
and the Council of Judges, and Mr Neil Williams QC. Parliamentary Counsel acts as secretary to the
committee.

In addition to their duties to act in response to new legislation, the committee receives suggestions for
new rules or amendments from within the court, from the profession and others. Through the Council
of Chief Justices, the committee also participates in the National Harmonisation of Rules Committee,
which provides a forum for the development of uniform or harmonised rules on common issues across
superior courts.

This rule-making power is integral to the court’s ability to control its own procedure. The composition
of the Rules Committee allows those who most often use the rules, and who understand them best,
to assess how they could be made more effective or just. The system allows amendment of rules
without recourse to parliamentary or departmental processes.

The Supreme Court Rules are divided into chapters. Chapter |, the Supreme Court (General Civil
Procedure) Rules 2005, contains the rules applicable to civil proceedings generally. More specialised
rules are found in:

e Chapter Il, the Supreme Court (Miscellaneous Civil Proceedings) Rules 1998

e Chapter lll, the Supreme Court (Administration and Probate) Rules 1994

e Chapter V, the Supreme Court (Corporations) Rules 2003

e Chapter VII, the Supreme Court (Admiralty) Rules 2000

e Chapter VIII, the Supreme Court (Intellectual Property) Rules 2006.
The Supreme Court supports efforts to harmonise rules between courts, both within Victoria and
across Australia. Such harmonisation brings benefits such as consistency of application across
jurisdictions, shared jurisprudence and, accordingly, a more efficient system for practitioners and their
clients. However, the commission is in agreement with the court’s view that the differences in the

type, volume and complexity of cases brought in Victorian courts mean that strict uniformity of rules
and procedure is not appropriate.

2.1.4 Practice notes and statements

The court also issues Practice Notes, Practice Statements and Notices to Practitioners. These provide
detailed and specialised information on specialist lists of the court, procedures for certain types of
applications and new court initiatives. For instance, a recent Practice Note provides Guidelines for the
Use of Technology in any Civil Litigation Matter (No 1 of 2007). These documents are available on the
Supreme Court website.

2.1.5 Case management

The court has introduced reforms to assist the just and efficient disposition of cases in accordance
with its longstanding commitment to case management. A number of different models of case
management are applied to proceedings.

Statutory class actions are provided for
by Supreme Court Act 1986 pt 4A,
and the Supreme Court has exclusive
jurisdiction over these. Associate
Professor Morabito, in a speech to a
class actions conference in Melbourne
in December 2005, estimated there
had been 22 class actions commenced
in the period since the introduction of
the statutory class action procedure

in January 2000. See Peter Cashman,
Class Action Law and Practice (2007)
466.

10 Supreme Court Act 1986 s 26.

"

Supreme Court Act 1986 s 27.
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2.1.6 Divisions

Civil cases are issued in either the Commercial and Equity Division or the Common Law Division of the
Court. Trial Division judges are allocated to these divisions for differing periods of time to assist in the
listing and allocation of cases and to utilise the particular expertise of judges. This system is flexibly
applied to allow the maximum number of cases to be heard.

Matters in the Commercial and Equity Division include those arising out of commercial transactions,
cases concerning wills and probate, deceased estates, trust matters, and commercial arbitration
matters.

Matters in the Common Law Division include claims in tort and judicial review proceedings, including
statutory appeals from inferior courts and tribunals. Some matters of a civil nature related to criminal
matters are also heard in this division, including applications under the Crimes (Mental Impairment and
Unfitness to be Tried) Act 1997.

2.1.7 Civil management list

Before trial, most cases are subject to management by masters in the Civil Management List. Masters
set timetables for the necessary interlocutory steps and hear most interlocutory applications, including
summary judgment and strike-out applications, discovery applications and applications arising out

of noncompliance with previous orders. The vast majority of proceedings are referred to mediation
following discovery, if not earlier.

Once all necessary interlocutory steps have been completed and mediation has been concluded, the
proceeding is referred to the Listing Master. After having received a report from the parties,'? the
Listing Master will fix a date for trial. When the proceeding is ready to be heard it enters the General
Civil List. In 2005-06, 525 matters entered the General Civil List and 465 matters were finalised. At 30
June 2006, 558 matters were pending.

The Listing Master also manages the Long Cases List, which comprises cases expected to exceed 12
sitting days at trial. On 30 June 2006, there were 79 cases in the Long Cases List.

The court takes steps to ensure urgent matters are given an expedited hearing. These matters are also
frequently referred by the master to pre-trial conferences conducted by the Prothonotary or Senior
Deputy Prothonotary to encourage settlement or the narrowing of issues before trial.

Deputy Premier and Attorney-General Rob Hulls has recently announced that masters will be renamed
‘associate judges’ and will play a larger role in mediating disputes. New legislation is to be introduced
to facilitate this change. The legislation follows recommendations made by Crown Counsel, Dr John
Lynch, following a review of the Office of Master.

2.1.8 Practice Court

One judge is allocated to the Practice Court each fortnight. The judge in the Practice Court hears
applications which are not able to be heard by masters. Although applications in specialist list
proceedings are usually heard by the judge managing the case, they may be heard in the Practice
Court if they are urgent and the list judge is unable to hear them.

Matters which are heard by the judge sitting in the Practice Court include:
e injunction applications
e appeals from masters (which are conducted as hearings de novo)
e administration and probate applications
e applications for leave to bring proceedings by litigants declared vexatious
¢ applications for bail (where no Criminal Division judge is available)
e warrant applications (where no Criminal Division judge is available).
The judge sitting in the Practice Court may also hear urgent applications out of hours.

2.1.9 Specialist lists

At the election of practitioners or the direction of the court, some matters are entered into specialist
lists, which are managed by judges or a combination of judges and masters. These lists include

the Corporations list, the Commercial list, the Building Cases list, the Admiralty list, the Intellectual
Property list, the Victorian Taxation Appeals list, the Major Torts list, and the Valuation, Compensation
and Planning list.

Victorian Law Reform Commission - Civil Justice Review: Report



2.1.10 Court of Appeal
The civil work of the Court of Appeal comprises:

¢ determining applications for leave to appeal (leave is required in a range of circumstances,
including appeals from certain interlocutory decisions)

¢ determining other applications, such as applications for extensions of time, stays and
security for costs

e appeals from the Trial Division of the Supreme Court
e appeals from the County Court

e appeals on questions of law from judicial members of the Victorian Civil and Administrative
Tribunal.*®

In 2005-06, 187 civil appeals were finalised.

As described in its Practice Statement No 1 of 2006, the Court of Appeal has recently introduced a
pilot program of ‘front end management’ of civil appeals. The program is run by two masters who
have commenced directions hearings in civil appeals with the goals of:

¢ identifying the scope and nature of the appeal at an early stage so it can be appropriately
managed

e encouraging mediation and earlier settlement of appeals
* increasing flexibility and reducing delay in listing.

2.1.11 Regional sittings

In 200506, 127 proceedings were issued in regional registries in Ballarat, Bendigo, Geelong,
Hamilton, Horsham, Mildura, Sale, Shepparton, Wangaratta, Warrnambool and Wodonga. Both the
Court of Appeal and the Trial Division sit in regional courts when necessary.

2.2 COUNTY COURT CIVIL JURISDICTION

As of 1 January 2007, there is no longer any monetary limit in respect of civil matters within the
jurisdiction of the County Court in proceedings commenced after that date.™ ‘Any judge of the court
may exercise at any time and place all the jurisdiction vested in the court’.’

For proceedings commenced before 1 January 2007 (a) the court has an unlimited jurisdiction in
personal injury matters'® and (b) in nonpersonal injury civil matters, the court has a jurisdiction up

to $200 000." In proceedings commenced before 1 January 2007, where the parties consent, the
court may have jurisdiction in excess of $200 000 in nonpersonal injury cases.'® The court has original
jurisdiction in WorkCover matters, with the Magistrates’ Court having a limited concurrent jurisdiction
in that area. Civil trials may be heard by a judge alone, or by a judge and jury of six."

Most cases are heard in Melbourne. However, judges hear both criminal and civil cases in the
following country locations: Bairnsdale, Ballarat, Bendigo, Geelong, Hamilton, Horsham, Mildura,
Morwell, Sale, Shepparton, Wangaratta, Warrnambool and Wodonga. According to the court’s annual
report, about 20 per cent of the court’s judges sit on circuit at any one time throughout the year.?°

2.2.1 County Court Rules

The County Court Rules of Procedure in Civil Proceedings 1999?' constitute Chapter | of the Rules of
the County Court.?? The rules are made under section 78 of the County Court Act 1958% and all other
powers.*

The rules apply to ‘every civil proceeding commenced in the court’. However, the rules ‘do not apply to
a civil proceeding to which Chapter Il of the Rules of the County Court applies except as that chapter
provides’.?>

The County Court Rules of Procedure in Civil Proceedings 1999 share a large number of common
provisions with the Supreme Court (General Civil Procedure) Rules 2005, which allows for a common
jurisprudence in relation to the applications of the rules. The rules maintain a common numbering
system to assist practitioners practising across jurisdictions.
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Parties are required to provide the
Listing Master with a report under
Practice Note 4 of 2006. See the
Supreme Court of Victoria, Practice
Note 4 of 2006: Listing of Civil
Matters in 2007 (2006) [6] <www.
supremecourt.vic.gov.au/wps/wcm/
connect/Supreme+Court/resources/
file/eb944c07befaf7d/PracticeNote-
No4-2006_CivilListing2007.pdf> at 04
February 2008.

Submission CP 58 (Supreme Court of
Victoria).

See the Courts Legislation (Jurisdiction)
Act 2006 s 3.

County Court Act 1958 s 3B.

County Court Act 1958 s 37. For

a history of the civil jurisdiction

of the County Court see <www.
countycounrt.vic.gov.au>.

County Court of Victoria, Annual
Report (2005-6) 10.

Ibid 10.

County Court Act 1958 ss 65, 67.
County Court (2005-6) above n 17,
19.

Version incorporating amendments as
at 1 January 2007.

County Court Rules of Procedure in
Civil Proceedings 1999 1.01.
Version incorporating amendments
as at 1 July 2007. Section 78 of the
County Court Act 1958 encompasses
the Court’s power to make rules of
practice.

County Court Rules of Procedure in
Civil Proceedings 1999 r 1.03.
County Court Rules of Procedure in
Civil Proceedings 1999 r 1.05.
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There are areas of difference, some of which reflect the differences in jurisdiction. For example, the
County Court Rules do not include Order 56 because the County Court does not have that review
jurisdiction. Others reflect the case management processes of each court, such as Order 34A of the
County Court Rules of Procedure in Civil Proceedings 1999.

2.3 MAGISTRATES’ COURT JURISDICTION*

The Magistrates’ Court of Victoria is currently undertaking a review of its rules with a view to
harmonising its civil procedure with the Supreme Court Rules, to the extent that it is considered
appropriate.

The civil jurisdiction of the Magistrates’ Court encompasses claims for damages, debt or other
monetary demands and for equitable relief.?” The Magistrates’ Court can decide most disputes over
money or property up to the value of $100 000.% This includes damages for personal injury. In relation
to arbitrations for a small claim, the Magistrates’ Court can determine disputes over money or property
up to the value of $10 000.?° In some cases the court can deal with claims of unlimited value.®®

Cases in the Civil Jurisdiction fall into three broad categories: general, WorkCover and industrial.

2.3.1 General civil jurisdiction

The general jurisdiction is extremely broad and includes claims for debts, damages for breach of
contract or damage to property or for injury (eg, motor car collisions), some neighbourhood matters
(eg, fences disputes) and most other matters.

2.3.2 WorkCover jurisdiction

The WorkCover jurisdiction includes claims for compensation for workplace injuries either under the
Workers Compensation Act 1958 or the Accident Compensation Act 1985.

2.3.3 Industrial jurisdiction

The industrial jurisdiction is known as the Industrial Division of the Magistrates’ Court. It includes
claims under the Long Service Leave Act 1992, under which the court has unlimited and exclusive
jurisdiction. The Industrial Division also has jurisdiction where an employee is owed money under any
Act. Some matters arising under the Occupational Health and Safety Act 1985 can be brought in this
division.

2.3.4 Civil jurisdiction increase

The 2005-06 year represents the first full year since the commencement of the increased jurisdictional
limits in the general civil jurisdiction on 1 January 2005. The changes were brought about by the
Magistrates’ Court (Increased Civil Jurisdiction) Act 2004, which increased the jurisdictional limit of the
court from $40 000 to $100 000°! and, in relation to arbitrations for a small claim, from $5000 to $10
000.32 This had a significant impact on the number of arbitrations finalised.

2.3.5 Impact of jurisdictional increase®

Following the announcement of the proposed jurisdictional increase, an analysis of the likely effect on
the court led to the following projections:

(a) the number of additional proceedings owing to the jurisdictional increase to $100 000:
1871

(b) the number of those additional proceedings which would be undefended and would be
determined in chambers as opposed to open court: 236

(c) the number of defended proceedings which would be resolved following alternative
dispute resolution processes and prior to listing for trial: 490

(d) the number of proceedings listed for trial and requiring a hearing and determination by a
judicial officer: 148

(e) the average time required to hear and determine the proceedings in (d) above: four days.
During the 2005-06 year, the number of proceedings in category (a) exceeded
expectations. However, the number of proceedings in category (b) also exceeded
expectations. Accordingly, the number of proceedings in category (d) was roughly in
accordance with expectations and the average duration of the hearing [was] also within
expectations.®*
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2.3.6 Jurisdictional changes and resources

The court noted that ‘[t]he jurisdictional increase was made without any commitment to appoint
additional magistrates, registrars or administrative staff’.3> According to the court, the change was
managed by a number of means, referred to below.

As set out in the 2004-05 Magistrates’ Court Annual Report, significant changes were made to the
Magistrates’” Court Civil Procedure Rules 1999. Several of the changes focused on ‘increasing the level
of disclosure in pleadings and simplifying the process of arbitration by removing many interlocutory
steps'.®

Registrars and deputy registrars were given the power to conduct assessments of costs; this had
previously been undertaken by a magistrate. This was sometimes a time-consuming exercise and was
‘expected to worsen with the jurisdictional increase’, so the change ‘enabled magistrates to devote
more time to the hearing of proceedings’.>’

Steps were also taken to improve mediation in the court by forming arrangements with the legal
profession and other organisations to provide such services when mediations are ordered by the court.
Following the introduction of the amendment to section 108 of the Magistrates’ Court Act 1989,

the use of mediation has increased because the court is now able to refer proceedings to mediation
without the consent of parties. The amendment also introduced rules of court dealing specifically with
mediation.>®

The office of judicial registrar was introduced through the Magistrates’ Court (Judicial Registrars and
Court Rules) Act 2005.* The judicial registrars are empowered to hear and determine arbitrations
for small claims where the amount claimed is less than $5000, and this has released magistrates to
hear other proceedings. Additionally, ‘both the judicial registrars have mediation training and have
undertaken mediation of more significant proceedings’.*

Although the proportion of proceedings involving claims over $40 000 is relatively small, many of
these cases are defended. Consequently, these cases result in more resources being devoted to
alternative dispute resolution (ADR) processes and trials. The vast majority of proceedings issued in the
court are for amounts of $10 000 or less, but most of these proceedings are undefended and so can
be disposed of simply with limited impact on resources.'

2.3.7 Pre-hearing conferences and mediation

The Magistrates’ Court offers two main forms of ADR: pre-hearing conferences and mediation. The
former are largely conducted by registrars and deputy registrars of the court, who combine mediation
and conciliation skills in an attempt to resolve the issues in dispute. If the dispute cannot be resolved,
the pre-hearing conference may nonetheless be useful in clarifying the issues in dispute for trial and
allowing parties to apply for interlocutory orders to assist them in preparing for trial. Registrars and
deputy registrars have enhanced powers through amendments to the civil procedure rules by the
Magistrates’ Court Civil Procedure (Amendment No 11) Rules 2004.%

Mediations are conducted by registrars, barristers, solicitors and others. External mediators are
regulated by rules of court, which include the requirement that barristers and solicitors who act as
mediators have undertaken a course resulting in accreditation as a mediator.

2.3.8 Pre-hearing conference process

The pre-hearing conference has two objectives. The first is to identify the matters in dispute between
the parties, with the objective of encouraging the parties to reach a settlement that is acceptable

to them. The second goal is to ensure that the case is managed in accordance with the overriding
objective.®

Cases are selected for either pre-hearing conference or mediation after an assessment of the court
file.#4

Despite the increase in civil jurisdiction in 1997 and in 2005,% ‘the rate of finalisation of completed
cases at pre-hearing conference has risen’ according to the court’s Annual Report.*® The court believes
this is ‘largely due to the expertise of the registrars and acceptance by the legal community that the
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This has been adapted from the
Magistrates’ Court website, <www.
magistratescourt.vic.gov.au> at 16
October 2007.

Magistrates’ Court Act 1989 s 100.

See Money Claims and Other Disputes
(2007) <www.magistratescourt.vic.
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Magistrates’ Court Act 1989 s 102.

Certain Acts confer unlimited monetary
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pre-hearing conference is an appropriate form of early dispute resolution’.#” In Melbourne, where the
majority of conferences are convened, the finalisation rate reportedly rose from 64 per cent in 1996 to
nearly 73.8 per cent in 2006.48

The amendment to the rules about attendance at pre-hearing conferences in April 2005 places
conferences on the same footing as the new mediation process: all ‘relevant and interested parties’
are required to attend.* Attendance can be made by telephone ‘where personal attendance would
cause unreasonable expense or inconvenience’.*® A significant increase in the demand for telephone
conferences has placed additional strain on limited accommodation resources and generated time and
list management difficulties.>'

2.3.9 Mediation processes

Mediation is an ‘alternative to pre-hearing conference and operates alongside pre-hearing conferences
as a process for early resolution of disputes’.> Registrars select cases appropriate for mediation in all
divisions of the court other than the Industrial Division and WorkCover List.>

Matters in the target range™ are ordinarily referred to mediation. However, exceptions are made
where the defence to a claim fails to clearly disclose the nature of the dispute or appears to
demonstrate a simple defence. Exceptions are also made where a party is not a Victorian resident or is
not legally represented.>®

Parties are given notice that they may raise with the registrar any matter for consideration in relation
to the prospective mediation within 21 days.>® After this time, the dispute is listed for administrative
mention.>” At the mention ‘the dispute is referred to mediation or, occasionally, to pre-hearing
conference or directly to [a final] hearing. Attendance at the mention, when necessary, may be made
by telephone. The registrar may make interlocutory and directions orders that are consented to by the
parties’.>®

Generally, 60 days is allowed for completion of the mediation. Where registrars are unavailable during
the time frame, barristers and solicitors are more likely to conduct mediations.*

In the 12 months from July 2005 to June 2006, the finalisation rate of mediations averaged 69.4%.
In the period since January 2006 the finalisation rate was 72%.% The waiting period for a three hour
mediation (up to seven hours) conducted by a registrar in Melbourne was eight weeks.®" A mediation
pilot was introduced in the Industrial Division of the court, which has produced good results.®? The
new judicial registrars have gradually assumed responsibility for mediation in this jurisdiction, which
has reduced the pressure due to lack of availability in the general list.%

In 2005, ‘the WorkCover List magistrates began referring claims for recovery of money under section
138 of the Accident Compensation Act 1985 to pre-hearing conferences or mediation by a registrar’.%

The Magistrates’ Court has been innovative in procedures for mediation of disputes before the
commencement of proceedings. On 21 December 2004 the Chief Magistrate issued a Practice
Direction dealing with pre-issue mediation.®> A further Practice Direction® on 21 September 2007
extended the mediation pilot program at the court at Broadmeadows to include pre-issue mediation.
From 1 October 2007 parties to any civil dispute within the jurisdiction of the Magistrates’ Court may
request a mediation through the Dispute Settlement Centre of Victoria.®”

2.3.10 Assessment of costs

Another measure to ease the burden of increased jurisdiction involved giving power to registrars

and deputy registrars to assess the costs of parties. This task, previously undertaken by magistrates,5®
had been relatively simple before the jurisdictional increase, but it was expected to become more
complex and therefore involve more time, given the increased complexity of proceedings that could be
brought.®®

Under an administrative arrangement, registrars of the County Court currently undertake assessment
of bills of costs.” During the 2005-06 year, ‘30 bills of costs were filed in the County Court relating
to proceedings in the Magistrates’ Court. Eighteen of those were resolved without the need for an
assessment. Twelve required an assessment and involved a total of 27 hours. At the end of the year
there were 17 bills awaiting assessment’.”!

The assessment of costs is the subject of a review undertaken by the Crown Counsel. This is discussed
in Chapter 11 of this report, which deals with costs.
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2.4 VICTORIAN CIVIL AND ADMINISTRATIVE TRIBUNAL
JURISDICTION

One important development in Victoria in recent years has
been the substantial increase in the jurisdiction and volume of
civil matters dealt with by tribunals.”? The Victorian Civil and
Administrative Tribunal (VCAT) has extensive jurisdiction under
a multitude of pieces of legislation.

The ‘use of tribunals involves a trade-off between the merits
of speed, inexpensiveness, flexibility and expertise which they
(at their best) can offer, on the one hand, and, on the other,
the need for disputes ... to be determined by an independent
judiciary, in the most complete manner and strictly in
accordance with the law’.”

Many of the ‘court substitute’ tribunals which have
proliferated in recent times ‘have been given similarly worded
statutory powers which direct them to act according to equity,
good conscience, and the substantial merits of the case and
which permit them to dispense with the rules of evidence’.”*

The contrast between the way in which civil courts traditionally
operate and the manner in which modern tribunals function

is summarised in the following comment by former VCAT
President, Justice Stuart Morris:

First, the method of bringing cases before the
Tribunal is relatively simple, complex pleadings
are unnecessary. Second, the tribunal engages a
substantial registry staff to assist parties and to
perform work which would ordinarily be done

by solicitors in courts of law. Third, hearings are
conducted in an ordered manner, but with as
little formality and technicality as is practicable.
Fourth, the tribunal is empowered to inform itself
on any matter as it sees fit and this power is used
to promote the fair conduct of a case as well as
to achieve a just outcome according to law. For
example, tribunal members often ask questions or
raise issues in order to overcome an inability of a
party to articulate its true case.”

Although the operation of VCAT is outside the terms of
reference of stage one of the civil justice inquiry, they are
relevant to the jurisdiction of the civil courts in Victoria for

a number of reasons. First, appeals may be brought from
decisions of VCAT to the civil courts. Second, there are some
disputes where some of the matters in issue are within the
exclusive jurisdiction of VCAT while other aspects of the same
dispute are within the jurisdiction of other Victorian courts.
This creates obvious difficulties, which are referred to below.
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VCAT began operating on 1 July 1998. Its stated purpose is to deliver ‘a modern, accessible, informal,
efficient and cost effective tribunal justice service to all Victorians, while making quality decisions’.”®
Justice Morris recently commented that VCAT

has now emerged as the principal jurisdiction for the resolution of mainstream civil
disputes in Victoria. VCAT touches the lives of more Victorian civil litigants, more often,
than any other jurisdiction.”

2.4.1 Volume of work

In 2005-06 VCAT finalised approximately 89 000 applications on a total allocation of approximately
$27 million.” During the same year, a similar number of applications were lodged with VCAT.” Of
the applications lodged, approximately 66 000 were residential tenancies matters (mainly relating to
possession orders or forfeiture or payment of bond money), approximately 9000 were guardianship
matters, nearly 7000 were general civil matters, approximately 3500 were planning and environment
matters and approximately 800 were domestic building matters.&

2.4.2 Jurisdiction

VCAT does not possess any inherent jurisdiction. It has two types of jurisdiction: original jurisdiction
and review jurisdiction.®' The original jurisdiction is defined to be the jurisdiction ‘other than its review
jurisdiction’®? and is conferred on VCAT by or under an enabling enactment.® It allows VCAT to make
a range of first instance decisions. The review jurisdiction is ‘conferred on the Tribunal by or under an
enabling enactment to review a decision made by a decision-maker’.8

In some matters it has exclusive jurisdiction; in others, jurisdiction is shared with the Supreme Court or
other courts.

The exclusive civil jurisdictions of VCAT are principally in residential tenancies, retail tenancies, domestic
building, transport accident injuries, credit (mainly repossession) and drainage. It also appears that
VCAT has exclusive jurisdiction in relation to judicial review of decisions of planning authorities under
the Planning and Environment Act 1987 & Where VCAT has exclusive jurisdiction, it has unlimited
jurisdiction. This is particularly relevant in the domestic building area, where the quantum and
complexity of the dispute can be significant.

The non-exclusive jurisdictions of VCAT include land valuation, judicial review of decisions by
responsible authorities (as opposed to planning authorities) under the Planning and Environment Act
1987, state taxation matters (stamp duty or land tax) and civil claims.

2.4.3 Divisions

VCAT comprises three divisions—civil, human rights and administrative. Each division has a number of
lists specialising in particular types of cases.

The civil and human rights divisions are primarily responsible for the exercise of VCAT's original
jurisdiction.
The Civil Division deals with disputes involving:
e fair trading (consumer) matters
e credit
¢ domestic building
¢ legal practice matters
¢ residential tenancies
e retail tenancies.?’
The Human Rights Division deals with matters concerning:
e guardianship and administration
e discrimination
e racial vilification.®®

Victorian Law Reform Commission - Civil Justice Review: Report



The Administrative Division exercises VCAT's review jurisdiction. It deals with disputes about:
¢ land valuation
e licences to carry on business, such as travel agencies and motor traders
¢ planning and environment
e state taxation

e other administrative decisions such as Transport Accident Commission decisions and
freedom of information issues.®

VCAT also reviews decisions made by statutory professional bodies such as the Medical Practice Board
of Victoria.®
2.4.4 Appropriate forum

Difficulties may arise in circumstances where there are multiple claims arising out of particular factual
circumstances. It is obviously undesirable in such circumstances for the claims to be brought in
different forums. However, such instances can occur.

Where it is in the interests of justice for a proceeding before VCAT to be referred to a court, the
legislation enables VCAT to make an order striking out a proceeding, or part of a proceeding, in
VCAT's original jurisdiction if it considers that the subject matter of the proceeding would be more
appropriately dealt with by a body other than itself." If VCAT makes an order under this section, it
may refer the matter to that other body.*?

However, this process cannot be used if the matter is one over which VCAT has exclusive jurisdiction.
Where there are related proceedings in a court, this gives rise to the multiple proceedings issue.”
2.4.5 Appeals

Pursuant to section 148 of the Victorian Civil and Administrative Tribunals Act 1998:

1. A party to a proceeding may appeal, on a question of law, from an order of the Tribunal in
the proceeding—

a. to the Court of Appeal, if the Tribunal was constituted for the purpose of making the
order by the President or a Vice President, whether with or without others, or

b. to the Trial Division of the Supreme Court in any other case—
if the Court of Appeal or the Trial Division, as the case requires, gives leave to appeal.
2. An application for leave to appeal must be made—

a. no later than 28 days after the day of the order of the Tribunal; and

b. in accordance with the rules of the Supreme Court.
3. If leave is granted, the appeal must be instituted—

a. no later than 14 days after the day on which leave is granted; and

b. in accordance with the rules of the Supreme Court.

4. If the Tribunal gives oral reasons for making an order and a party then requests it to give
written reasons under section 117, the day on which the written reasons are given to the
party is deemed to be the day of the order for the purposes of subsection (2).

5. The Court of Appeal or the Trial Division, as the case requires, may at any time extend or
abridge any time limit fixed by or under this section.

6. A party that institutes an appeal must notify the principal registrar.

7. The Court of Appeal or the Trial Division, as the case requires, may make any of the
following orders on an appeal—

a. an order affirming, varying or setting aside the order of the Tribunal;
b. an order that the Tribunal could have made in the proceeding,

c. an order remitting the proceeding to be heard and decided again, either with or
without the hearing of further evidence, by the Tribunal in accordance with the
directions of the court;

d. any other order the court thinks appropriate.
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8. If the court makes an order under subsection (7)(c), it must give directions as to whether
or not the Tribunal is to be constituted for the rehearing by the same members who made
the original order.

9. A party to a proceeding under a credit enactment that involves a claim not exceeding
$3000 cannot apply for leave to appeal under this section unless that party agrees to
indemnify the reasonable legal costs of the other parties in the proceeding.

2.4.6 Rules Committee

The Victorian Civil and Administrative Tribunal Act 1998 provides for the establishment of a Rules
Committee.®*

The Rules Committee may, at a meeting, make rules regulating VCAT “practice and procedure,
including any rules required or permitted to be made by [the legislation] or necessary to be made to
give effect to [the legislation]'.>® The legislation goes on to provide that ‘[wlithout limiting the matters
in respect of which rules may be made, rules may be made for any matter referred to in schedule 2'%
to the Act. ‘The power to make rules is subject to the rules being disallowed by the parliament.’®’

The Rules Committee is empowered to issue practice notes relating to VCAT practice and procedure. It
‘must give a copy of each practice note to the minister as soon as practicable after the note is issued’.%®

The functions of the Rules Committee are to ‘develop rules of practice and procedure and VCAT
practice notes ...; to direct the education of VCAT members in relation to those rules of practice and
procedure and practice notes; [and to carry out] any other functions conferred on it by the President’.*®

The members of the Rules Committee are ‘the President; each Vice-President; a full-time [VCAT]
member who is not a judicial member or legal practitioner, nominated by the minister after
consultation with the President; an [Australian] legal practitioner nominated by the minister after
consultation with the Legal Services Board [and] two persons nominated by the minister’."®

2.5 THE JURISDICTION OF VICTORIA'S CIVIL COURTS AND TRIBUNALS

In the course of stage one of the present civil justice review, the commission has not sought to
examine whether there is a need to modify the jurisdictions of the various courts and tribunals.
However, in the course of the inquiry the commission has become aware of various reform proposals
and suggestions. These include proposals for an increase in the civil jurisdiction of the Magistrates’
Court, following from the conferral of expanded jurisdiction on the County Court, and for the further
rationalisation of the distribution of both civil and criminal business between the various state courts
and tribunals and within such bodies. This issue is further discussed in Chapter 12.

2.6 THE VOLUME OF CIVIL LITIGATION IN VICTORIA'S COURTS

The most recent publicly available information on the volume of civil litigation in civil courts in Victoria
is that published by the Productivity Commission.'®! Excluding probate matters in the Supreme

Court and Coroners’ Court matters, in the financial year 2006-07 there were 196 400 civil court
‘lodgements’.'® This Victorian data includes the Supreme, County and Magistrates’ Courts and also
the Federal Court.'®

In the same period, 167 200 civil matters were finalised in the Victorian courts.'%
The issue of delay and the rate at which cases are determined are discussed below.

According to data supplied to the commission in a submission from the Victorian Bar, the volume of
civil litigation in Australia has been growing at approximately 2.4 per cent a year since 2001. This was
said to be in line with the expansion of the economy, with real GDP growth of 3.3% a year for the
same period. However, according to the Victorian Bar, the national market of civil litigation has been
changing, with NSW capturing a disproportionate share of the growth compared to Victoria. The Bar
expressed concern at the migration of civil work from Victoria to NSW in the Supreme and Federal
Courts. According to the Bar, this ‘shift’ cannot be explained by different economic growth rates

or the location of company headquarters. Interviews with general counsel with corporations, major
solicitors’ firms and barristers suggested that there are four major reasons for this shift of work:
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e the superior performance of the Federal and Supreme Courts in NSW
o (differences in legislative schemes between Victoria and NSW'%

¢ transfer of tax matters to the Federal Court

e familiarity and established networks to manage litigation.

Although the ‘competitive’ position of Victorian courts, compared with those in other jurisdictions,
is not a matter which the commission considers as falling within the terms of reference of stage
one of the present inquiry, it is relevant that many of the areas where the Bar advocated reform
(for the purpose of making Victoria a more attractive venue for commercial and other litigants) are
encompassed by the recommendations in the present report.

Apart from the volume of cases filed in Victorian courts it would be of interest to ascertain whether
there has been any substantial decline in the number of cases which have proceeded to trial over
recent years, such as the apparent major decline in cases tried in US federal courts in recent decades.
According to research carried out by the American Bar Association, US federal courts tried fewer cases
in 2002 than they did in 1962, despite a fivefold increase in the number of civil cases instituted and
more than double the number of criminal proceedings.'%

Justice Hayne has made the following observations concerning the apparent decline in the number of
cases tried:

| do not know whether similar statistics have been gathered in Australia. But | have the
clear impression that over the last 15 or 20 years, perhaps longer, the number of civil
cases tried to judgment in Australia’s State and Territory Courts, and in the Federal Court
of Australia, either has diminished, or at least has not kept up with the number of judicial
officers in those courts or the increase in the size of the population. My impression is

that this is so no matter whether the comparison is made between raw numbers or only
between the proportions of cases that are tried to judgment. And my further impression
is that statutory modifications to rights to claim damages for accident-related injuries do
not provide a complete explanation for these changes. We need to know whether these
impressions are right and, if they are, why this has happened.'”’

As Justice Hayne proceeded to note, the inquiry into whether this decline, if it exists, is due to the
increase in managerial judging and the greater use of ADR should not stop at that point. It is necessary
to examine whether such reasons reveal any causes of popular dissatisfaction with the administration
of justice to which we should be giving attention.

These matters are clearly in need of further investigation but fall outside the terms of reference of the
first stage of the present inquiry. They may be taken up by the proposed Civil Justice Coundil, if it is
established, or by the commission in the course of the ongoing inquiry.

3. FACTORS INFLUENCING THE CIVIL JUSTICE SYSTEM

A variety of factors influence the operation of the civil justice system and, jointly and severally, have an
impact on cost, delay and complexity. Identification of these factors highlights the problematic nature
of civil justice reform. Such factors include:

¢ the inherent complexity of the factual matters in issue in many cases

¢ the variety and complexity of substantive laws governing claims and defences

e general procedural rules regulating the conduct of civil proceedings

¢ specific procedural mechanisms for disclosure of documentary and other evidence in the
possession of the parties

e particular procedural avenues for obtaining relevant information in the possession of third
parties

e the rules of evidence generally and the procedures and practices for expert evidence in
particular

e common law, statutory and human rights provisions concerned with procedural fairness

¢ the availability and utility of procedures for the aggregation and resolution of large
numbers of individual claims through statutory class action or representative action
procedures
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¢ the motivation and conduct of the parties in dispute

¢ the motivation and behaviour of lawyers acting for the parties in dispute

e ethical rules governing the conduct of lawyers in civil litigation

¢ the regulations, commercial practices and market forces which determine how legal fees
are calculated

¢ the financial means of the parties

¢ the availability of external means of funding litigation through legal aid, commercial
litigation funding and insurance arrangements

e the costs indemnity rule and legal and discretionary factors which determine how much of
the winning party’s actual legal costs are recovered form the losing party

e the availability to businesses of tax deductions for legal fees and expenses incurred in
litigation

¢ the total judicial and other court resources available to deal with civil cases and the extent
to which those judicial resources are diverted to deal with criminal proceedings

e the manner in which judicial and court resources are deployed and systemically managed

¢ the way in which individual judicial officers manage civil cases

¢ the general statutory, inherent and procedural powers conferred on judicial officers for the
management and conduct of civil proceedings

¢ the specific laws and procedures providing for the ‘summary’ disposal of unmeritorious
claims and defences

¢ the idiosyncratic demands placed on the court system and other parties by ‘difficult’ or
‘vexatious' unrepresented litigants

e available mechanisms for the ‘alternative’ resolution of civil disputes by means other than a
final trial on the merits

e the impact of computer technology, including on (a) the volume and distribution of
electronic documents, and (b) the mechanisms available to the court and the parties for
the management of civil litigation generally and electronic documents in particular

e appeal rights in respect of both interlocutory and final orders

o diffuse cultural factors which impact on the attitude and forensic conduct of parties in
dispute and their lawyers

e human rights obligations
e constitutional considerations

¢ the attractiveness of other jurisdictions for the litigation of disputes, and the availability of
means of resolving disputes other than litigation.

Most of these factors are discussed further below and in other parts of this report. The list is not
intended to be exhaustive. The law reform proposals and recommendations in this report touch on
many of these areas.

In view of the time frame and limited terms of reference for stage one of the civil justice inquiry, a
decision was made to focus on a restricted number of priority areas. The reforms proposed by the
commission are not intended to provide a comprehensive solution to all of the identified problems. In
any event, many of the factors identified above are not susceptible to influence or change by legislative
or procedural reform.

A further complicating factor in considering civil justice reform is that the three courts which fall within
the terms of reference of the review deal with an enormously diverse range of matters. There are
variations not only in terms of subject matter and the economic dimensions of the disputes, but also

in terms of their perceived private and public importance. For example, a small liquidated debt claim

in the Magistrates’ Court is radically different from a large class action in the Supreme Court, not only
in terms of legal and factual complexity, but also in relation to those affected other than the named
parties to the proceedings.
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To be effective, reforms need to be tailored to the specific problems arising out of particular types

of dispute or the particular characteristics of the parties to the dispute. Also, in order to evaluate

the impact of reforms and to assess their intended and unintended consequences, there is need for
ongoing monitoring and the implementation of further reforms. One of the key recommendations in
the current report is that a new permanent body, the Civil Justice Council, should be set up to facilitate
these tasks.

Apart from the proposals and recommendations of the commission itself, the present report identifies
numerous other proposals for reform made by various individuals and organisations in the course

of submissions to and consultations with the commission. These are outlined in Chapter 12. This
provides a provisional agenda for both the commission, during the second stage of the civil justice
review, and the proposed Civil Justice Council. Alternatively, many of these reform proposals could be
implemented by the Victorian Government forthwith.

3.1 THE LEGAL AND FACTUAL COMPLEXITY OF LITIGATION

The number and complexity of the factual and legal matters required to be determined in any

individual matter will have an important bearing on the time, cost and resources required for its

resolution. As Justice Hayne has observed:
The amount of time and effort that must be expended is directly related to the number
and type of issues that are in play. The more issues there are in a case, the longer its
resolution will take. The more uncertainty there is about the content or application of the
legal principles that are relevant to the dispute, the less predictable is its outcome. If the
outcome is not predictable, it will often be harder to settle the dispute and its trial will be
protracted.%

One of the factors having an impact on the operation of the civil justice system is the apparent
increase in the legal and factual complexity of many civil cases and the disproportionate impact on
judicial resources of what has been described as ‘mega litigation’."® In the aftermath of the recent C7
litigation in the Federal Court, Justice Sackville identified a number of factors relevant to the incidence,
complexity, duration and cost of civil litigation."® Such factors include:

e the increasing size, influence and range of commercial activities of large corporations
e the inherent legal and factual complexity of many disputes

e the retreat from the certainties of the law of contract and of commercial law in general in
favour of a search for ‘individualised justice’"""

¢ the undermining of objectively ascertained contractual intent by the expansion of
ameliorative doctrines developed by the courts or incorporated in legislation

¢ the increasing flexibility of principles developed and applied by the courts and the
consequential broadening of admissible evidence and increase in the duration and costs of
litigation

¢ the increasing relevance of the subjective intention or motives of parties

¢ the extensive use of expert evidence

¢ the proliferation of courts’ discretionary powers

¢ the ‘remedial smorgasbord’''? found in some legislation'"3

e procedural innovations in the form of class actions and relaxation of the law of standing'*

e the increasing mantra of access to justice

¢ the burden of discovery and the exponential increase in electronically stored and
transmitted information

e the use of legal proceedings to pursue commercial objectives not directly related to the
relief sought in the proceedings

¢ the use of the courts as part of a broader corporate strategy also fought out in the media,
in the political arena and before regulators.

108 Ibid 6.

109 Defined by Sackville J as ‘civil
litigation, usually involving multiple
and separately represented parties,
that consumes many months of court
time and generates vast quantities of
documentation in paper or electronic
form’: Seven Network Ltd v News
Ltd ('C7") [2007] FCA 1062 [2]; see
also Richard L. Marcus, ‘Reassessing
the Magnetic Pull of Megacases on
Procedure’ (2001) 51 De Paul Law
Review 457; John D Cooke, ‘Judicial
Method and Technique in Anti-Trust
Litigation: The European Courts’
(2005) 12 Competition and Consumer
Law Journal 1.

110 Justice Ronald Sackville, ‘Mega-
litigation: Towards a New Approach’
(Paper presented at the Annual
Conference of the Supreme Court
of NSW, Central Coast, NSW, 17-19
August 2007).

111 See A M [Murray] Gleeson,
‘Individualised Justice—The Holy Grail’
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Many of these factors are relevant to civil cases other than those which may meet the description

of 'mega-litigation’. However, as Justice Sackville noted, mega-litigation itself is an ‘increasing
phenomenon’.""> Each such case places considerable demands on the civil justice system. The effective
management of such cases, and other civil litigation, is not always able to be achieved by the mere
exercise of judicial powers or by the conferral of additional powers.

Constraints on the exercise of such powers arise out of a variety of factors. As Justice Sackville
observed, these include legal and constitutional constraints, the degree of cooperation of the parties
and the ‘information deficit’ on the part of judicial officers compared with the legal representatives of
the parties.'"®
3.2 PROCEDURAL RULES
The overall objectives of the civil justice system need to be considered with specific reference to the
civil procedural rules in operation in the three courts which are the focus of the civil justice review.
3.2.1 Modernisation, simplification and harmonisation
Greater harmonisation of existing procedural rules is presently being achieved through various means,
including:

¢ the adoption of common procedural rules in the County and Supreme Courts

¢ the present adaptation of the Magistrates’ Court Rules to bring them into greater harmony
with the rules of the County and Supreme Courts

¢ the overlapping membership of the Rules Committees in each of the three courts
¢ the operation of the Courts Consultative Council

e the operation of the National Harmonisation of Rules Committee

¢ the work of the Standing Committee of Attorneys-General

e initiatives undertaken by the Australasian Institute of Judicial Administration.

Notwithstanding such important initiatives, the three courts dealing with an enormous diversity of civil
matters could not be expected to have uniform rules. A liquidated debt proceeding in the Magistrates’
Court requires a different procedural framework than a class action in the Supreme Court.

However, there are many areas where greater uniformity and simplification are required and to this
end a number of proposed further reforms are outlined in this report.
3.2.2 Procedural rules and ascertaining the truth

As a number of commentators have noted, at the foundation of civil procedure lies the objective

of getting at the truth."” Existing civil procedure rules encompass a variety of means of seeking to
achieve this and provide a framework for the processing of cases towards adjudication at trial. Such
rules include procedural mechanisms for:

e ascertaining factual information before proceedings are commenced (including to identify
relevant potential defendants and to obtain information to assess the merits of legal
claims)

¢ specifying the material facts said to found an action or defence and the legal causes of
action or defences to be relied on at trial

e disclosing information and documents in the possession of parties and third parties
relevant to the issues in dispute

e obtaining expert evidence

e disclosing evidence to be relied on at trial

e obtaining interlocutory orders from the court to assist in the conduct of the litigation

e summary disposal of unmeritorious claims or defences

e costs sanctions for noncompliance with procedural requirements or orders of the court
¢ regulation and control of the conduct of the parties at trial

¢ interlocutory and final appeals.
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However, the existing procedural and legal framework for the
conduct of civil litigation is flawed in a number of respects.

A number of the proposals in this report are designed to
overcome these deficiencies.

In his review of the civil justice system in England and Wales,
Lord Woolf was critical of the fact that the same procedures
were applicable to all cases ‘regardless of financial weight,
complexity or importance’."'®

Although there are variations in procedures and practices
between and within the civil courts in Victoria, historically,
relatively uniform procedures and rules have been available
for the conduct of most civil cases within each jurisdiction.

In recent years there has been greater differentiation of the
procedural regimes applicable to different types of cases
through a combination of procedural and jurisdictional rules.

3.3 RESOURCE ALLOCATION AND DISTRIBUTION OF CIVIL
AND CRIMINAL CASES

Funding is a critical factor affecting the operation of the civil
justice system. The quantity of judicial and other resources
available to deal with cases will be an important determinant
of the capacity of the civil justice system to deal with the
demands of litigants. The manner in which judicial and other
resources are deployed to deal with the competing demands
of criminal cases will also directly impact on the available
resources to deal with civil cases. All three Victorian courts, and
many judicial officers within each court, deal concurrently with
both civil and criminal cases. In a number of other jurisdictions
there have been moves to create separate specialist criminal
and civil courts.

Apart from its impact on the level of judicial and other
resources, funding will influence the quality of judicial and
other court personnel. Levels of remuneration and other
factors, such as judicial pensions, have a bearing on the calibre
of candidates for judicial office and on the duration of their
period in office. The remuneration entitlements of judicial
officers are significantly less than what may be earned in
private practice. However, noncontributory judicial pensions
may have an influence in both attracting people to judicial
office and accelerating their retirement.

In considering the level of public funding for the civil courts it
is necessary to have regard to the fact that the courts generate
income, including through court fees and other charges

for services. According to the Productivity Commission, in

the 2005-06 financial year recurrent expenditure on court
administration for the civil courts in Victoria amounted to
$86.3 million."" In the same period, income derived through
the civil courts in Victoria, excluding fines, amounted to $33.9
million. 2° In the 2006-07 financial year, the respective figures
were $86.5 million and $34.6 million."" In recent times there
have been increasing calls for users of the court system to

pay more for the services provided, including in commercial
disputes between resourceful commercial entities.
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Although the level of judicial and other resources available to deal with civil cases, and the allocation
of judicial and other resources between civil and criminal matters, are important factors influencing the
civil justice system these matters are outside the scope of stage one of the present review.

However, the commission accepts that ‘access to justice’ is a qualified right. Governments cannot
reasonably be expected to provide unlimited publicly funded resources for the adjudication of disputes,
particularly private disputes that do not have significance beyond the interests of the individual parties.
From a policy perspective, there is a need to balance the ‘government’s duty to use public funds
responsibly’, including by making difficult decisions between competing priorities, and the obligation
of parties in dispute to ‘bear some responsibility for resolving their differences’.'?

The following observations of Professor Zuckerman have met with judicial approval in the UK:'23

The right of access to court does not, however, entitle litigants to demand the best
possible law enforcement process regardless of cost, any more than they are entitled to
demand unlimited health support or boundless educational facilities. The only reasonable
demand that members of the community can make with respect to any public service is
that its funding should be commensurate with available public resources and with the
importance of the benefits that it has to deliver. In addition, members of the community
have a right to expect that, within available resources, the service should provide
adequate benefits to the community.

The test of whether a given public service is adequate is fairly straight forward. A public
service is adequate if it is effective, efficient and fair. A service is effective if it meets

the reasonable expectations of the community, be they appropriate health service, a
satisfactory education system or, indeed, adequate court assistance for the enforcement
of rights. A service is efficient if its resources are used to maximise benefit output and
are not unreasonably wasted on unproductive activities. A service is fair if the resources
available to it are justly distributed between those entitled to the service, whether their
needs are present or merely contingent.

The requirements of effectiveness, efficiency and fairness are easily translated to the
provision of court dispute resolution. Court adjudication is effective if it determines claims
with reasonable accuracy, within a reasonable time and with proportionate investment
of litigant and public resources. Court adjudication is efficient if public and litigant
resources are employed to maximise effectiveness and are not wasted unnecessarily.
Lastly, court adjudication is fair if the system ensures that its resources and facilities are
justly distributed between all litigants seeking court help and between present and future
litigants.'%

It would appear to be generally accepted that the goals of the civil justice system cannot be pursued
without some moderation, or pursued by unfair means or by exhausting every avenue of inquiry.'?> As
Knight Bruce VC has noted: ‘Truth ... may be loved unwisely—may be pursued too keenly—may cost
too much."1%®

3.4 PROACTIVE JUDICIAL CASE MANAGEMENT OR PARTY CONTROL OF LITIGATION

Whether judicial officers or parties and their lawyers exercise dominant control over the conduct of
civil litigation will be an important determinant of how the civil justice system functions. Historically,
party control has been paramount in most common law civil jurisdictions, including Victoria. More
recently in various jurisdictions, including Victoria, judicial officers have become more proactive in the
management and control of cases.
Many recent civil procedural reforms in Victoria and elsewhere arise out of what Lord Woolf has
described as the need for ‘a fundamental transfer in the responsibility for the management of civil
litigation from litigants and their legal advisers to the courts'.'?
However, as Professor Scott has observed, judicial case management may not achieve its desired
objectives unless certain underlying structural issues are addressed.'?®
The fundamental elements of case management have been described as encompassing:

e judicial commitment and leadership

e court consultation with the legal profession
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e court supervision of case progress
¢ the use of standards and goals

e a monitoring information system
e listing for credible dates

e strict control of adjournments.'?

Historically, many of these elements have been missing in Victoria’s civil courts. At present the missing
elements are being gradually implemented. Judicial commitment and leadership are well established
at all levels. Consultation with the profession is continuing. Court supervision of case progress

is increasing. Standards and goals are being considered if not implemented. Limited monitoring
information systems have been introduced and a more sophisticated integrated system (Integrated
Courts Management System, ICMS) is scheduled to be introduced in the Supreme Court in September
2008 and implemented in all courts and VCAT by July 2009.

Listing for (early) trial dates remains a problem for some categories of cases in the higher courts. Many
judicial officers now appear to be exercising stricter control over adjournments. Although there have
been some recent marked improvements many cases are still not disposed of within the time frames
proposed by bodies such as the Productivity Commission.

However, as Scott has observed, in functional or organisational terms, courts cannot be readily
compared with other organisations, where an input can be readily turned into an output by the
application of controlled processes. This is because at various key points courts have no control, or only
limited control, over critical variables. Courts have no control over ‘inputs’ arising out of the decisions
of parties to commence cases. Courts have only limited control over any interlocutory ‘cottage
industry’ which may develop. Courts have no control over whether many cases proceed to trial or are
settled or discontinued, often on the date fixed for hearing when judicial and other resources have
been deployed to hear the matter. Also, courts have, at best, only limited control over the length

of trial. In addition to these factors identified by Scott, courts do not have any control over their
jurisdiction or new legislation which may substantially affect the volume of civil litigation.

Although modern procedural rules seek to confer additional explicit powers on courts to manage cases
and trials, including limiting discovery, witnesses and the time taken, there are legal and ‘information’
constraints on the exercise of such powers.

A number of these constraints were recently identified by Justice Sackville in the aftermath of the C7
‘mega-litigation’:3°
¢ Notwithstanding recent important changes in the judicial role and in the manner in which
cases are proactively managed, courts arguably still have insufficient effective control over
mega-litigation [and other cases].

e Parties can be encouraged or compelled to attend mediation or other forms of ADR to
resolve the dispute or narrow the issues. Limits can be placed on discovery and experts.
Time limits can be imposed on hearings. However, as noted by Justice Sackville, the reality
is that the exercise of these powers depends ‘to a great extent on the co-operation of the
parties’.

e There are legal constraints on courts, including those imposed by Chapter lll of the
Constitution. Judicial intervention may result in the trial miscarrying. For example, orders
‘limiting the nature and scope of evidence ... could place the integrity of the trial at serious
risk’.

e There are limits on the power to order summary judgment.

* The judge also, compared with the parties, suffers an ‘information deficit’. This gives rise to
the need for judicial caution before overriding the wishes of the parties in relation to the
conduct of the case.™

Thus, as Justice Sackville noted, normally, a judge will err on the side of caution in allowing the parties
to "pursue their own course’.'3?

In light of these difficulties Justice Sackville has raised the question of what can be done to achieve
more effective judicial control of mega-litigation. Many of his observations are equally relevant to
judicial management of civil litigation generally. As he noted:
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126 Pearse v Pearse (1846) 63 ER 950, 957.
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(Recommendations).
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Court (Seven Network Ltd v News Ltd
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above n 110.
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Chapter 1

e There is 'no easy solution’.

e The aspiration of ‘just, quick and cheap resolution of the real issues’ in dispute is easier to
express than to achieve.

¢ Modern technology may help but it is ‘wishful thinking’ to assume that modern
information technology will solve the problem. '3

¢ "Vigorous' judicial management and control will help restrict the ambit of the litigation but
will not prevent mega-litigation ‘imposing an unreasonable burden on the judicial system’.

¢ The role of the judiciary needs to change further to adopt even ‘more rigorous and
interventionist pre-trial case management strategies’ and greater control over the parties
‘in the conduct of the trial itself".

e Legal and constitutional restraints loom large. Apart from ‘traditional constraints on the
exercise of judicial power, especially by Chapter Ill courts’, proactive judicial intervention
may lead to disqualification on the grounds of reasonable apprehension of bias and pre-
judgment. 34

e Courts need not only a ‘greater panoply of case management tools’,'* but also ‘a greater
willingness to use them.’

e ‘[T]raditional adversary procedures, even within a case management system, must be
modified’.

e 'Judges must be given explicit statutory powers [and protection] to curtail the scope,
duration and expense of mega-litigation even over the express opposition of the parties.’

e A ’guiding principle should be the need to ensure that the ... costs of the litigation are
proportionate to the relief sought and that an undue burden is not placed on the court or
the judicial system’.1%

In Justice Sackville's view, the court should be able to exercise powers to:
e ’limit the number and length of expert reports’

o refuse permission for potential experts to give evidence where there are ‘reasonable
grounds to think that the probative value ... will be outweighed by the danger that the
evidence might ... result in an undue waste of time'?’

e restrict the categories of discoverable documents and impose limits on the cost of
discovery

o refer specific issues to arbitration'®

* impose time limits on the trial and the time available among the parties

¢ limit the time for lay evidence, including cross-examination

* impose page limits on written submissions and time limits on oral submissions
e provide a template for the parties to follow in making submissions

e provide summary reasons only in determining any contested interlocutory issue

¢ specify the time it is reasonable to expect the trial judge to devote to preparing a final
judgment.’*°

Mindful of current legal and other constraints, Justice Sackville suggested that in order for such powers
to be effectively exercised there will need to be legislative reinforcement of such powers and some
leeway allowed by appellate courts, particularly in respect of case management decisions that may at
present be challenged on the grounds of prejudgment or apprehended bias.'*® As he observed:

Traditional practices and principles may require modification in the interests of efficiency
and fairness to other litigants.

Such modifications could facilitate innovations that may startle some who are imbued
with the virtues of the traditional adversary system, yet can be justified in the interests of
achieving considerable savings in time and costs and improving the chances of litigation
being effectively managed ... The departure from the traditional standards of procedural
fairness can be justified not only by the advantages gained in the more efficient conduct
of mega-litigation but by the safequards inherent in the obligation ... to give reasons.''
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As Justice Sackville expressly acknowledged, legislation to implement the proposed changes will
present ‘substantial conceptual and drafting difficulties’.'*> However, in his opinion, legislators need to
recognise that the ‘traditional concept of procedural fairness should no longer govern the conduct of
mega-litigation’.'* As he noted, "Too much is at stake for the integrity and effective functioning of the
court systems to adhere uncritically to the traditional concept.'™#

Although he stressed that independence and impartiality ‘must remain at the core of the exercise
of judicial power’, in Justice Sackville's view ‘the content of these concepts must adapt to the new
forensic reality’.'#

At present, many of the problems for the administration of justice generally, and judicial case
management in particular, are not limited to those arising out of the relatively recent phenomenon of
‘mega-litigation’. Many of the abovementioned observations have broader relevance.

However, as was the case in England and Wales prior to the introduction of the Woolf reforms, there
are divisions of opinion in Victoria among judicial officers and members of the legal profession in
relation to the desirability or feasibility of proactive judicial management of civil cases. Such divisions
arise in part out of differences in perspective on policy, variations in approach to the question of
whether more proactive judicial management is practicable (in the absence of additional resources)
and differing conclusions drawn from the fact that the overwhelming majority of cases settle in any
event.

There does, however, appear to be a considerable consensus on the desirability of proactive judicial
encouragement of settlement, including through the use of alternative dispute resolution techniques.
Moreover, most judges would probably disagree with the view that ‘litigation was a game which
litigants or their advisers were at liberty to play at their own pace and that the only duty of a judge
was to decide a proportion of those few cases which survived to the last round’.®

The implementation of effective proactive judicial management of cases does require more than a
commitment to this objective. Professor Scott has identified 10 ‘concerns’ which he contends need to
be taken into consideration.'” These may be summarised as follows:

e Because effective case management creates additional work for judges and court staff,
extra ‘judge power’, administrative support and resources are required.

¢ A comprehensive and reliable management information system is critical to the effective
implementation of case management. This also requires appropriate education and
training for judicial officers, court administrators, court staff, members of the legal
profession and major court users.

e (Case management imposes discipline on the courts and the courts must have the capacity
to respond to the demands for their services in accordance with the standards and goals of
the case management system. One important element is a firm date for hearings.

e Itisimportant to consult with and involve the legal profession in the implementation of
any system and in particular in the setting of timescales, system norms and goals.

e Case management systems need to take account of local conditions and the resources of
the court.

e Sophisticated case management systems require lawyers to do more work than they were
required to do previously. This work is required to be done within shorter timeframes
and the capacity to vary deadlines for the convenience of practitioners is restricted. Thus,
successful delay reduction programs cost money and for this reason delay reductions do
not always result in reductions in costs. Maintaining profitability for lawyers may require
practices to be conducted more efficiently.

¢ Although sanctions for noncompliance are required, an over reliance on sanctions for
enforcement is undesirable. However, sometimes more draconian sanctions than costs
orders and additional court fees are required. It is also important to ensure that sanctions
work without creating further work for the courts. Changes in practice also require a
change in the ‘culture’. Although Lord Woolf was of the view that a cooperative approach
needs to replace adversarial attitudes and conduct, Professor Scott maintains that the role
of lawyers in litigation is ambivalent and likely to remain so. In his view, there is evidence
of a trend towards excessive combative behaviour of litigation lawyers which will not be
quickly reversed. The additional pressures on lawyers of active case management may
increase the level of conflict and increase the incidence of aggressive adversarial tactics.
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¢ The implementation of effective case management systems has the effect of altering
procedural processes, exposes the need for standardisation of rules and results in the
substantial modification of pre-trial procedures. According to Scott, such systems are
not benign: they threaten the integrity of procedural law. Thus, it is important to ensure
procedure does not become a mere adjunct to case management. Procedural law should

continue to 'reflect the “process values”, “procedural rights” and “principles of natural
justice” that form the fulcrum of justice’.'4®

¢ The role of judges as proactive case managers should not be allowed to undermine their
role as impartial adjudicators. Important discretionary decisions concerning the conduct
of cases may be made without knowledge of all the relevant facts, in the absence of
admissible evidence and without being required to give detailed reasons. Moreover,
pre-trial involvement in the case may lead to the development of bias towards a party or
lawyer or a reasonable apprehension of bias by the litigant or lawyer.

¢ The key to effective case management is judicial commitment and control. Effective court
administration requires a partnership between the judiciary and the executive based on a
mutual agreement to get the job done. However, judicial officers should remain in overall
control, take their responsibilities seriously and discharge them properly.'

Although these observations were directed at the Woolf reforms in England and Wales, they have
broader relevance. Also of direct relevance to the Victorian civil justice system is Professor Scott’s
observation that the link between disputes and processes for resolving them is not mechanical: it is
dynamic.™ As he also notes, the failure to understand this helps to explain why so many procedural
reforms do not have the intended effect or have unexpected results."

The recognition of this dynamic relationship between disputes and dispute resolution processes has
led to a number of the recommendations in this report. Also, the fact that civil justice reform measures
may often not achieve their intended effect, and may give rise to unintended and undesirable
consequences, is one of the reasons why the commission has proposed that there should be an
ongoing process of evaluation, review and reform through the establishment of the Civil Justice
Council.

We presently appear to be experiencing a paradigm shift in the way civil litigation is conducted by
the parties and managed by the courts. Historically, the principle of party control of civil litigation
was paramount. Courts sought to exercise relatively little control over the manner in which parties
conducted cases. More recently, the trend towards greater proactive judicial managerial control of
litigation has gained pace.

However, the tension between proactive judicial case management and the procedural rights of the
parties has to some extent been resolved in favour of the latter by appellate courts.'>? In the absence
of clear legislative authority, attempts by courts to give primacy to principles of case management may
fall foul of paramount legal requirements for the just resolution of disputes.’?

Although at the level of abstract generality it is difficult to disagree with the propositions that the
‘ultimate aim of a court is the attainment of justice and [that] no principle of case management can
be allowed to supplant that aim’,’™ in practice the complex and competing private and public interest
considerations involved make any attempt at generalisation problematic. As one commentator has
noted:

Differing views as to whom the duty to do justice is owed and its content come to a
head in the Australian context when looking at the weight given to case management in
determining procedural questions.'>

A new legal dimension to this problem has been added by the introduction of human rights
legislation, which is discussed below.

Historically, party control has been paramount. The present trend towards more proactive judicial
control of civil cases is constrained by a number of factors, including:

e uncertainty as to the ambit of judicial power generally and the extent of the rule making
powers in particular

¢ decisions of appellate courts giving primacy to principles of ‘justice’ over practical case
management
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e the lack of sufficient judicial resources to manage the current volume of matters in the
higher courts

¢ the demands of criminal caseloads which divert judicial officers from civil cases

e deficiencies in case management technology

¢ the absence of adequate data

e (differences in viewpoint about the desirability of proactive judicial case management.

Notwithstanding such constraints, many of the recommendations in this report are designed to
facilitate more proactive judicial management of litigation and dispute resolution processes.

3.5 ECONOMIC FACTORS, INCLUDING THE COST OF CONDUCTING LITIGATION

In the course of the present inquiry, the commission has sought to examine various economic
incentives, and disincentives, to the efficient conduct of civil litigation and economic and other
sanctions for litigants and lawyers who engage in inappropriate conduct.

A number of the commission’s recommendations (eg, the proposed Justice Fund) are intended to
remove some of the economic disincentives to the pursuit of meritorious claims.

Other recommendations, such as the proposed sanctions for noncompliance with the overriding
obligations, seek to introduce new disincentives to the pursuit of unmeritorious claims or defences,
and interlocutory applications and appeals which do not have merit. The application of such sanctions
to conduct in the course of negotiations and ADR processes (such as mediation and arbitration)
conducted ancillary to court proceedings seeks to ensure high(er) standards of conduct in all aspects of
the dispute resolution process, both formal and informal.

3.5.1 Availability of public and private resources for funding

As many commentators have observed a judicial decision ‘may be unjust not because it is incorrect,
but because it comes too late [or at too high a price]’.’*® The temporal and economic dimensions
of justice are of critical significance. In recognition of this, Victorian courts have endeavoured to
deal with the twin evils of cost and delay in a variety of ways, including through the more proactive
management of cases.

Notwithstanding such initiatives, the conduct of civil litigation in the higher courts remains excessively
expensive and beyond the financial capacity of many people. This problem has been compounded by
the curtailment of civil legal aid schemes by both the state and federal governments in recent years.
This is discussed in Chapter 10.

To some extent this decline in publicly funded legal services has been mitigated by the increased
willingness of private law firms to take on the conduct of civil litigation, and to advance the out-of-
pocket expenses incurred, under speculative fee and retainer arrangements, by the development of
pro bono programs and by the emergence of commercial litigation funders.

Commercial litigation funders have been prepared to meet the legal costs incurred in high value
legal claims with substantial merit, and also to meet any orders for security for costs or adverse costs.
Such assistance, however, comes at a price. Litigants are required to agree to pay to the commercial
litigation funder a relatively substantial percentage of the amount recovered at the successful
conclusion of the litigation.

In the absence of such sources of assistance, ‘the vast majority of Australians simply cannot afford the
legal representation they need to make utilisation of our complex legal system a practical possibility’.'>”

To a large extent, access to the courts will be determined not by the substantive or procedural rights of
the parties, or by the manner in which cases are managed by the courts, but by whether those seeking
to enforce or defend their rights have adequate legal representation. Lawyers ‘represent the portal
through which access to justice is secured’.’® Or, as has been suggested in the English context, ‘access
to funding ... is the complex key to the most difficult door to unlock in the search for justice’.’®

Where those without access to lawyers are able to obtain access to the courts as self-represented
litigants, their position of disadvantage may to some extent be ameliorated by the trial judge’s duty to
ensure a fair trial.
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However, as the submission by the Human Rights Law Resource Centre acknowledges, the Australian
jurisprudence regarding legal aid emphasises that the right to a fair hearing does not impose an
obligation on the state to provide free legal assistance in civil matters.'® In the view of the centre, the
obligation on the state to make the court system accessible to everyone may itself entail the provision
of legal aid, and the complexity of some matters is such that legal aid may be required to ensure a fair
hearing.™®’

Of course, substantial public funds are already deployed in the provision of courts, judicial officers,
court personnel and mechanisms for the enforcement of judgments. Apart from the significant
public costs incurred by the State of Victoria in providing state court facilities and judicial and other
personnel, the federal government incurs significant ‘cost’ through the provision of federal courts
and as a result of the substantial loss of revenue arising out of the tax deductibility of legal and other
expenses by businesses involved in litigation.

3.5.2 ‘Loser pays’ or costs indemnity rule

The ‘costs follow the event’ or ‘loser pays' rule seeks to transfer the transaction costs of litigation
incurred by the winning party to the losing party. This is fair in that it prevents the gain to the winner
being eroded by the costs of litigation. It also serves to deter unmeritorious claims or defences and is a
judicial tool for the management of the conduct of litigation.

However, it also gives rise to a number of problems. People of limited means may be deterred from
pursuing meritorious claims because of the fear of an adverse costs order. Persons of substantial
means may be unconcerned at the risk of adverse costs and may not be deterred from pursuing
unmeritorious claims or defences. Also, although intended to ‘indemnify’ the winning party, the
increasing disparity between the costs actually incurred in conducting civil litigation and the actual
costs recovered from the losing party has a number of undesirable consequences. If the matter is
pursued to conclusion the winning party will remain substantially out of pocket and in the case of
damages claims the unrecovered legal costs will substantially erode the amount recovered. Moreover,
many meritorious claims may not be pursued or may be settled for substantially less than the value of
the claim because of the irrecoverable transaction costs likely to be incurred in litigating the case to a
successful conclusion. To some extent the latter problem has been addressed by procedural rules and
common law rules relating to the award of costs on a full indemnity basis, particularly where offers of
compromise have been made and rejected.®?

In the present report a number of proposals are directed at current problems with the cost indemnity
rule in its practical operation in Victorian courts. These recommendations relate to:
¢ the need to simplify the current bases for taxation of costs
¢ the costs and inconvenience arising out of the routine taxation and enforcement of
interlocutory costs orders
¢ the principles governing the award of party—party costs
¢ the problematic disparity between costs incurred and costs recovered by successful
litigants.
A number of other proposals seek to reduce the legal costs and out of pocket expenses incurred, or
recoverable on a party—party basis, in relation to particular aspects of litigation or in respect of specific

items (such as photocopying, etc). Various issues in relation to costs are discussed in detail in Chapter
11.

3.5.3 Professional and commercial practices of the legal profession

In a variety of ways, the professional and commercial practices of the legal profession will have an
important influence on the incidence, speed and cost of civil litigation.

Competitive market forces and the financial terms on which lawyers are prepared to conduct cases will
have an impact on the incidence of litigation. The availability of pro bono programs, speculative fee
arrangements, success fees, civil legal aid, services provided by community legal centres and funding
and costs indemnity provided by commercial litigation funders will all have an important bearing on
the volume of civil claims. The use of advertising may also increase the number of legal proceedings.

Victorian Law Reform Commission - Civil Justice Review: Report



Other aspects of the commercial and professional practices of the legal profession will have an
important influence on the pace of litigation. The pervasive use of time costing provides an economic
incentive to maximise legal resources and to prolong litigation. Excessive caseloads will directly
impact the capacity of lawyers and law firms to conduct civil proceedings. Lord Woolf was concerned
that delay was more advantageous to lawyers than to litigants because it allowed litigators ‘to

carry excessive caseloads in which the minimum possible action occurs over the maximum possible
timescale’.’® Excessive caseloads are not uncommon in some areas of legal practice in Victoria.

A number of academic commentators have pointed to the professional and business practices of

the legal profession as being a major explanation for why the legal system has become ‘simply too
expensive, too inefficient and too sclerotic to provide a meaningful forum for dispute resolution in the
commonplace social interactions that fall within the confines of tort, contract and property law’.'%*

Canadian academic Professor Colleen Hanycz suggests that while various factors have contributed

to the present state of affairs, ‘certainly among the most central has been the way in which the
economic self interest of members of the legal profession has served to incentivise the protraction and
complication of litigation’.'®> In her opinion:

While such self interest in other professions might quickly draw attention and censure,
what blunts its impact in the field of law is the fact that it can appear to align the interests
of the client in our traditional adversarial model. With the duty of ‘zealous advocacy’
forming a universal pillar of the legal profession, the barrister who leaves no stone
unturned on her [or his] march towards adjudication might be said, with approval, to be
meeting this duty, whatever the costs that this march might incur.'

She proceeds to express the view that a full scale litigation battle, along with interlocutory skirmishes
along the way, may not actually favour the client’s interests.

English civil procedure expert Professor Adrian Zuckerman also makes the observation that, ‘these two
economic factors, the natural desire to maximise reward and the systemic incentive, lead irresistibly to
forensic practices designed to increase profits.’®’

However, it needs to be borne in mind that these ‘economic factors’ have several somewhat
conflicting policy dimensions. In the absence of commercial incentives, private law firms and
commercial litigation funders would not provide legal services to people with meritorious claims. This
would result in a substantial denial of access to justice for many current litigants. Law firms currently
providing legal assistance to impecunious clients on a conditional fee basis do so primarily because
of the prospect of economic reward at the conclusion of the case if it is successful. This also has

the effect of introducing a (desirable) economic incentive for the screening out of cases unlikely to
succeed.

However, the desire to maximise profitability no doubt increases legal costs incurred by all parties to
litigation, thus having a negative impact on proportionality (particularly in relatively low value claims).
Moreover, the escalation of costs and delay has negative systemic consequences for current and
potential litigants and for the administration of justice generally. The desire to delay and defeat claims
which may have merit may be enhanced where substantial legal fees may be generated in the process
and where such fees, although payable regardless of the ultimate outcome of the proceedings, may
be deducted out of business income which is otherwise taxable.

As Colleen Hanycz has noted, whatever factors may have contributed to escalating costs and delays
in civil litigation, ‘jurists, policy-makers and scholars seem to have seized upon efficiency as the
panacea.''®®

3.5.4 Unavailability of legal expense insurance

In many overseas jurisdictions the private insurance market provides insurance to cover legal expenses
and/or the risk of adverse costs orders in civil litigation. For example, ‘before the event’ insurance
arrangements are relatively common in some European countries, including Germany. ‘After the
event’ insurance is relatively widely available in the United Kingdom to cover the risk of an adverse
costs order. This insurance is able to be taken out ‘after the event’ in the sense that the person already
has experienced the event giving rise to a legal claim at the time of taking out the policy. Where the
legal claim has merit, the insurer assumes the risk of paying any adverse costs order (up to the limit

of indemnity provided by the policy) if the claim is unsuccessful. The premium for such insurance is
recoverable from the losing party at the successful conclusion of the case.
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Despite various attempts to develop such insurance arrangements in Australia, there is at present no
readily available before the event or after the event cover. Interestingly, one of the major Australian
commercial litigation funders has recently obtained insurance cover, from an English insurer, to cover
the adverse costs liability that the funder has incurred pursuant to litigation funding agreements.'®

3.5.5 Rise in commercial litigation funding

The availability, and judicial acceptance, of commercial litigation funding arrangements has had a
significant effect on the civil litigation landscape in recent years. In return for an agreed percentage
of the damages or compensation, payable in the event of success, various commercial entities have
agreed to finance civil proceedings, assume the risk of paying any adverse costs order made against
the assisted party (or the funder) and provide any security for costs ordered by the court.

However, there appears to still be a substantial unmet demand for financial assistance in civil
proceedings which has been exacerbated by the curtailment of civil legal aid over recent years. In
Chapter 10 we propose a new funding mechanism (the Justice Fund) to address this problem.

3.6 OBJECTIVES AND CONDUCT OF PARTIES

The resolve and resources of persons in dispute are important determinants of both the incidence

of litigation and the manner in which cases are conducted. Many of the proposals in this report are
directed specifically at the conduct of persons in dispute, both prior to and after the commencement
of civil litigation.

The proposals in relation to pre-action protocols are designed to facilitate and accelerate
communication and the exchange of information and to provide a relatively structured opportunity
to resolve the dispute without the necessity for the litigation to be commenced. These proposals are
discussed in Chapter 2.

The proposals in respect of overriding obligations seek to impose high standards of responsible
conduct on litigants in connection with the conduct of proceedings, including interlocutory steps and
appeals, and also ancillary alternative dispute resolution processes. These proposals are discussed in
detail in Chapter 3.

The proposals in relation to self-represented persons seek to provide additional assistance to litigants
with meritorious claims and to facilitate earlier and easier disposition of claims or defences which do
not have merit or which are vexatious. These matters are dealt with in Chapter 9.

The proposals in relation to case management are designed to reduce party autonomy and facilitate
more proactive judicial management and control of litigation. These proposals are discussed in Chapter
5. However, as Justice Hayne has recently observed, this may not be not without its own problems:

There are times when we are focussing too much upon process, and too little upon those
very practical ends to which the process must be directed. Paradoxically, this is a problem

that emerges at its most acute in the over-managing of cases before trial. But it may also

manifest itself in an equivalent paradox of under-management.'”

3.7 ADVERSARIAL ‘CULTURE’, PRACTIGES AND PROCEDURES

The present civil justice system is largely adversarial, in the sense that it is ‘party-oriented"."”
Historically, at least, this has meant that it is the parties who largely, if not exclusively, determine the
issues in dispute, the witnesses to be called, the manner in which each side’s case is presented and the
manner in which the other party’s case is subject to forensic challenge.

Many procedural reforms and changes in practices in most courts in recent years have incrementally
transferred control or at least management of various aspects of the conduct of litigation from the
parties to the court.

Many of the commission’s recommendations in this report seek to further this trend. In particular,
Chapter 5 deals with judicial management of disputes; Chapter 4 addresses various means of
improving alternative resolution of disputes, including through more active judicial involvement; and
Chapter 7 examines how greater judicial control over experts may be exercised.

In his review of the civil justice system in England and Wales, Lord Woolf concluded that an
unacceptable situation had arisen out of ‘unmanaged adversarial procedure’.’”? In his view, active
judicial management of cases was necessary in order to assist in achieving the stated objectives of
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improved access to justice through the reduction of inequalities, cost, delay and complexity and to
introduce greater certainty as to timescales and costs. The civil justice system in England and Wales
was said to have a number of serious defects:

It Is too expensive in that the costs often exceed the value of the claim, too slow in
bringing cases to conclusion and too unequal: there is a lack of equality between the
powerful, wealthy litigant and the under-resourced litigant. It is too uncertain: the
difficulty of forecasting what litigation will cost and how long it will last induces the fear
of the unknown; and it is incomprehensible to many litigants."”

As the Australian Law Reform Commission (ALRC) has observed, the traditional adversary system may
have a detrimental effect on the ethics and conduct of lawyers:

Formally, duties to the administration of justice are paramount and take precedence over
duties to the client. However, in practice, it is generally recognised that interests of the
client are given greater weight by lawyers. Duties to the administration of justice may also
be interpreted narrowly so that they do not restrict a lawyer’s ability to present the best
possible case for their client.'*

In part the Woolf reforms were intended to encourage a spirit of cooperation between the parties and
to avoid unnecessary combativeness, which led to unnecessary expense and delay.

A number of the recommendations in this report have a similar strategic policy objective.

There is, however, a need for caution before assuming that procedural changes will necessarily
facilitate a change in forensic behaviour or a more general cultural transition. As Justice Hayne has
recently noted:

Except in unusual cases, it will be in the interests of one side of a piece of litigation to
obfuscate and delay. Usually only one side of the record will be anxious to isolate the

determinative issue in the case and have that decided quickly. The other side will have
powerful reasons to avoid that being done.

In addiition to whatever motives a party may have to obfuscate and delay, not all lawyers
will find it expedient to reduce the number of directions hearings that are held. They are
not unhappy if the case is over-managed. Each hearing will be a source of costs taken to
account when budgeted costs to be charged are compared with bills actually rendered.
And leaving aside any commercial motive that a lawyer may have to avoid reduction in
the number and complexity of directions hearings, many lawyers will find it hard to focus
upon the place that a particular directions hearing should have in the progress of the case
towards trial.'”®

Apart from party control over the conduct of litigation, the traditional adversarial approach to fact
finding in civil courts places the burden on the parties to investigate the facts, adduce evidence and
call witnesses. By way of contrast, many other investigative and adjudicatory bodies play an important
role in fact finding through the use of ‘inquisitorial powers, including the power to call witnesses.'”®

3.8 ALTERNATIVE DISPUTE RESOLUTION

Historically, civil procedural rules were primarily, if not exclusively, concerned with the progression

of cases towards adjudication at trial. The current procedural rules remain focused on preparation
for trial rather than alternative means of dispute management and resolution. This is despite the fact
that a final trial on the merits does not take place in the overwhelming majority of cases. This focus
is, however, understandable, particularly given that the court cannot control which cases proceed to
a hearing. Moreover, it is often the threat, imminence or cost of trial, and the risk of an adverse costs
order, which induces settlement.

Although there is a growing recognition of the importance of dispute resolution by means other than
trial, courts have traditionally been constrained from more actively promoting, facilitating, providing or
requiring ADR services for a variety of reasons. These include:

e divergent views about the desirability of ADR rather than trial on the merits

¢ alack of clearly defined judicial power to compulsorily refer parties to ADR where they
have not consented
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¢ the limited range of external ADR available and the limited number of independent
personnel with the requisite expertise and experience

¢ the lack of judicial and other resources available to provide ADR options through the court
system.

In Victoria in recent years there has been an increasing acceptance of the desirability of ADR within the
civil justice system at all levels, from VCAT to the Court of Appeal.

Until relatively recently, the judicial role had been largely limited to pre-trial case management, the
conduct of the trial and giving a decision. The pre-trial and trial processes largely assumed party
control and party autonomy.'””

It is now increasingly accepted that it is also part of the courts’ role to proactively manage disputes,'”®
including through the proactive control of hearings, procedures and evidence and by facilitating ADR
mechanisms.

Several issues remain controversial. As noted above, there are differing views about the desirability of
compulsory referral to ADR processes. There is continuing debate about whether such ADR services
should be provided by the courts themselves or by alternative service providers. There is also an
important policy debate about whether compulsory referral to ADR should encompass mechanisms,
such as arbitration, which may result in a binding determination of the dispute other than by
consensual agreement between the parties. As noted in Chapter 4, these issues have important public
interest, human rights and constitutional dimensions.

Many of the recommendations in this report are designed to facilitate greater use of alternative
methods of dispute resolution both prior to the commencement of litigation and once proceedings
have been commenced.

The use of ADR may be appropriate in extremely complicated or large disputes which would otherwise
require a substantial or ‘disproportionate’ allocation of judicial resources to resolve them and where
this would divert such resources from other matters in need of adjudication and resolution.

Although the commission’s proposals seek to facilitate greater use of ADR, both by the parties and by
the courts, it will remain a matter for the courts, in the exercise of their discretion, to determine the
extent to which:

e certain types of dispute should be referred to other types of ‘private’ dispute resolution

¢ judicial resources should be directly engaged in forms of dispute resolution by means other
than adjudication on the merits following a hearing.

These questions involve legal, policy and practical resource issues. The task of ADR is different from
traditional conceptions of the judicial task, which is to adjudicate disputes. Although there is increasing
acceptance that courts can and should play a greater role in proactively facilitating the resolution of
disputes by means other than adjudication on the merits following a contested hearing, as noted
above, there remain differences of viewpoint concerning the extent to which judges should themselves
conduct such ADR processes. Even if in principle this is considered appropriate, there are practical and
resource constraints.

If judicial officers are deployed to reduce the resources available to the adjudication of disputes
which are unable to be resolved by ADR methodologies, the administration of justice and the proper
functioning of the courts may be compromised. On the other hand, if more disputes are resolved
through ADR processes, less judicial resources will be required as cases will not go to trial. Although
judicial office obviously lends considerable authority to ADR processes, there is a limited number of
judges and a substantially greater number of professional non-judicial or former judicial personnel
available to handle cases referred to ADR.

Referral to external ADR has the effect of transferring the cost from the public purse to the private
litigants. Notwithstanding the obvious advantage of this, there are those who contend that the
interests of efficiency and expediency do not justify curtailing the rights of the parties to conduct the
proceedings as they see fit.

If parties have the benefit of judicial adjudication of their dispute, or the use of judicial officers in ADR
processes, it does not necessarily follow that this should always be at public expense. There is a strong
case for requiring certain types of court users to pay the public costs incurred in the provision of court
services.
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3.9 HUMAN RIGHTS CONSIDERATIONS

Human rights considerations are of increasing relevance to the
law governing the conduct of civil proceedings and to legal
conceptions of what amounts to a fair trial or a just decision.'”®

As Justice Bell of the Victorian Supreme Court has noted

in a recent decision, ‘the numerous human rights specified

in the ICCPR [International Covenant on Civil and Political
Rights], including equality before the law and access to justice,
form the basis of the human rights set out in Part 2 of the
Charter."8°

In the case before him, arising out of a criminal trial of a self-
represented litigant before a magistrate, the Charter had no
application as it was not in force at the relevant time."®' Thus
his Honour proceeded to consider the legal significance of the
ICCPR. He noted:

Subject to certain limitations and to an evolving
extent, the ICCPR, and those other instruments,
may at least inform the interpretation of statutes
(so as to be consistent with and not to abrogate
international obligations), the exercise of relevant
statutory and judicial powers and discretions, the
application and operation of the rules of natural
justice, the development of the common law
and judicial understanding of the value placed
by contemporary society on fundamental human
rights."®2

Following a detailed review of relevant authorities Justice Bell
held that ‘[e]very judge in every trial, both criminal and civil,
has an overriding duty to ensure the trial is fair’."®* This was
‘inherent in the rule of law and the judicial process’.'®* Justice
Bell also stated that ‘[t]he proper performance of the duty to
ensure a fair trial would also ensure [that the rights specified in
the ICCPR] are promoted and respected’.'®

In addition, after 1 January 2007 the provisions of Part 2

of the Victorian Charter are applicable to Victorian civil
proceedings.'® Section 24(1) provides that a party to a civil [or
criminal] proceeding ‘has the right to have the ... proceeding
decided by a competent, independent and impartial court

or tribunal after a fair and public hearing’.'®” Section 24(3)
provides that ‘all judgments or decisions made by a court or
tribunal in a criminal or civil proceeding must be made public
unless the best interests of a child otherwise requires or a

law other than this Charter otherwise permits’. The Charter
also provides that ‘so far as it is possible to do so consistently
with their purpose, all statutes must be interpreted in a

way that is compatible with human rights’.'® Moreover,
‘[ilnternational law and the judgments of domestic,

foreign and international courts and tribunals relevant to a
human right may be considered in interpreting a statutory
provision”."® In any proceeding before a court or tribunal, a
question of law relating to the application of the Charter or
with respect to the interpretation of a statutory provision in
accordance with the Charter may be referred to the Supreme
Court in certain circumstances.’ A declaration may be made
that a statutory provision is inconsistent with a human right.’
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Chapter 1

Such a declaration of inconsistency does not affect the validity, enforcement or operation of the
statute in question or create any legal right or cause of action.'®? However, a ministerial response is
required.'®

The Charter also makes it unlawful for a public authority to ‘act in a way that is incompatible with a
human right or, in making a decision, to fail to give proper consideration to a relevant human right'.”*
However, this provision does not apply ‘if, as a result of a [Commonwealth or state statutory provision]
or otherwise under law, the public authority could not reasonably have acted differently or made a
different decision’.'® There are also other exceptions.

Acts or decisions of a public authority which are unlawful (otherwise than because of the Charter)
may give rise to an application for relief or a remedy on a ground of unlawfulness because of the
Charter.™® However, there is no entitlement to be awarded any damages because of a breach of the
Charter.™”

Apart from the direct operation of the Charter, Article 14.1 of the ICCPR provides that ‘everyone shall
be entitled to a fair and public hearing by a competent, independent and impartial tribunal established
by law.” Australia has ratified the ICCPR'®® and also the supplementary Optional Protocol,'®® which
confers a right of persons affected to complain to the United Nations Human Rights Committee if
Australian law does not comply with these human rights provisions.

In Smits v Roach?® the High Court considered the question of whether the failure of a NSW Supreme
Court judge to make early disclosure of the fact that his brother was a partner of the law firm which
was a party to the proceedings before him gave rise to apprehended bias and, if it did, whether there
had been waiver of the right to object to the proceedings being determined by that judge. In his
judgment Justice Kirby referred to the significance of Australia’s obligations under international law
and noted that the essential features of the due administration of justice sought to be protected by
the ICCPR are also part of Australia’s domestic law.2"

In the United Kingdom (UK), the introduction of the Human Rights Act 1998 has had a significant
impact on civil procedure and on the Civil Procedure Rules. This is notwithstanding the concern of Lord
Woolf to ensure that human rights law did not unduly affect case management decisions.?> However,
as Jacob observed, ‘[m]odern civil justice is concerned with expediency and efficiency’ 2 He further
remarked that the ‘concern now is not the pursuit of absolute justice but of fairness and efficiency ...
[which] reflects a dominance of real-life commercial interests over less definitive ideas of justice’.?** This
may give rise to tension or conflict with fundamental human rights which seek to guarantee access to
justice.

Some of the areas where there may be tension or conflict between procedural reform and human
rights protections include:

¢ limitations on expert evidence

¢ limitations on publicly funded legal services

e excessive court fees and charges

¢ limitations on the calling of witnesses

¢ limitations on the time allowed for hearings or the cross-examination of witnesses
e limitations on proceedings in public

e compulsory referral to mediation or arbitration

e cases where hearings are not held within a reasonable time

¢ the nature of the assistance required to be given to self-represented litigants

e restrictions on the right to a final hearing, including through provisions for striking out
claims or defences

e economic constraints on the right to a hearing, including security for costs
e paper-based versus oral processes and hearings

e applications for an adjournment

¢ disclosure obligations and discovery

e exclusion of evidence

e requirements relating to ‘proportionality’

e judicial appointment, tenure and bias

¢ the funding of the civil justice system.
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As one English judge has noted:

The tentacles of the Human Rights Act 1998 reach into some unexpected places. The
Commercial Court, even when exercising its supervisory role as regards arbitration, is not
immune.?%

The Human Rights Law Resource Centre submitted that the right to procedural fairness ‘ensures
litigants have the opportunity to present their case in conditions without substantial disadvantage
compared to the other party’.2° However, as noted in the context of European human rights
jurisprudence, states ‘enjoy a free choice of the means to be used in guaranteeing a litigant the

right to a fair trial’.?” The right to a fair trial, such as that contained in Article 6.1 of the European
Convention on Human Rights, is not absolute and ‘may be subject to restrictions, provided that these
pursue a legitimate aim and are proportionate’.2%

Similarly, the rights conferred by the Victorian Charter are qualified by the provisions of the Charter
itself.

3.10 CONSTITUTIONAL CONSIDERATIONS

Constraints derived from Chapter Ill of the Australian Constitution may have an important bearing on
the operation of Victorian courts, which are empowered to exercise federal jurisdiction, or on state
legislation affecting such courts.

The constitutional principle established in Kable?®:

forbids attempts of State Parliaments to impose on courts, notably Supreme Courts,
functions that would oblige them to act in relation to a person ‘in a manner which is
inconsistent with traditional judicial process’. It prevents attempts to impose on such
courts ‘proceedings [not] otherwise known to the law’, that is, those not partaking ‘of
the nature of legal proceedings’. It proscribes parliamentary endeavours to ‘compromise
the institutional impartiality’ of a State Supreme Court. It forbids the conferral upon State
courts of functions ‘repugnant to judicial process’.!

The issue of ‘institutional integrity’ has been further elucidated by members of the High Court:

Because Ch Il requires that there be a body fitting the description ‘the Supreme Court

of a State’, it is beyond the legislative power of a State so to alter the constitution or
character of its Supreme Court that it ceases to meet the constitutional description.

One operation of that limitation on State legislative power was identified in Kable. The
legislation under consideration in Kable was found to be repugnant to, or incompatible
with, ‘that institutional integrity of the State courts which bespeaks their constitutionally
mandated position in the Australian legal system’. The legislation in Kable was held to

be repugnant to, or incompatible with, the institutional integrity of the Supreme Court

of New South Wales because of the nature of the task the relevant legislature required
the Court to perform. At the risk of undue abbreviation, and consequent inaccuracy, the
task given to the Supreme Court was identified as a task where the Court acted as an
instrument of the Executive. The consequence was that the Court, if required to perform
the task, would not be an appropriate recipient of invested federal jurisdiction. But as
recognised in Kable, Fardon v Attorney-General (Qld) and North Australian Aboriginal
Legal Aid Service v Bradley, the relevant principle is one which hinges upon maintenance
of the defining characteristics of a ‘court’, or in cases concerning the Supreme Court, the
defining characteristics of a State Supreme Court. It is to those characteristics that the
reference to ‘institutional integrity’ alludes. That is, if the institutional integrity of a court is
distorted, it is because the body no longer exhibits in some relevant respect those defining
characteristics which mark a court apart from other decision-making bodlies.?"!

Apart from issues of independence and impartiality, courts, as Justice Kirby has recently observed,
‘must act in particular ways. There may be innovations and differences between courts. However,
there may be limits upon permissible departures from the basic character and methodologies of a
court.”?'? Adjudication is a key feature of the judicial function. Moreover, as Justice Kirby proceeded to
note, the High Court has defined judicial power in the following terms:
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Chapter 1

Judicial power involves application of the relevant law to facts as found in proceedings
conducted in accordance with the judicial process. And that requires that the parties be
given an opportunity to present their evidence and to challenge the evidence led against
them.?'3

Similarly, members of the High Court in Forge stressed the courts ‘capacity to administer the common
law system of adversarial trial’.2"

[t may also not be permissible to restrict the constitutional right to appeal from judicial
determinations.'

The Victorian Constitution Act 1975 does not give rise to similar impediments and does not provide an
explicit right of access to the courts. The Victorian Parliament can confer judicial functions on non-
judicial bodies, such as conferring the power to issue injunctions on VCAT.?'¢ Further, the Victorian
Parliament can confer non-judicial functions on Victorian courts.?'” The scope is broad:

The content of a State’s legal system and the structure, organisation and jurisdiction of
its courts are matters for each State ... nothing in Ch lll prevents a State, if it wishes,
from implementing an inquisitorial, rather than an adversarial, system of justice for State
courts.?'®

In contrast, there is a strict separation of powers in federal courts. The separation of powers doctrine
requires that courts constituted under Chapter Ill of the Australian Constitution can only exercise
judicial power?'® and cannot exercise non-judicial power.

Kable limits the plenary legislative power of the states by providing that the ‘State cannot legislate in
a way that violates the principles that underlie Chapter IIl."22° This means that the Victorian legislature
cannot go so far as to vest jurisdiction and powers upon a state court vested with federal jurisdiction
that are of such an extreme nature and quality as to render them incompatible with the exercise by
the same court of the judicial power of the Commonwealth.?'

This limitation can be drawn widely. Justice McHugh expressed the view that:

Neither Parliament, for example, can legislate in a way that permits the Supreme Court
while exercising federal judicial power to disregard the rules of natural justice or to
exercise legislative or executive power.??

Justice Gaudron formulated the test as follows:

There is nothing to prevent the Parliaments of the States from conferring powers on their
courts which are wholly non-judicial, so long as they are not repugnant to or inconsistent
with the exercise by those courts of the judicial power of the Commonwealth.?*

It is clear that issues may arise under Chapter Ill of the Constitution not only where a state court is
in fact exercising federal jurisdiction in a particular case, but also where the jurisdiction in question is
state jurisdiction. As the High Court has noted:

It is implicit in the terms of Ch Il of the Constitution, and necessary for the preservation of
that structure, that a court capable of exercising the judicial power of the Commonwealth
be and appear to be an independent and impartial tribunal.??* (emphasis added)

The court noted the impossibility of exhaustively defining the minimum characteristics of such an
independent and impartial tribunal.

More recently, it has been stated that:

As a general proposition, it may be accepted that legislation which purported to direct
the courts as to the manner and outcome of the exercise of their jurisdiction would be
apt impermissibly to impair the character of the courts as independent and impartial
tribunals.?*

Within the constraints of the principles referred to above, in general the Commonwealth must take
state courts as it finds them.?%®
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In Fardon, McHugh J noted:

The structure of a State court may provide for certain matters to be determined by a
person other than a judge—such as a master or registrar—who is not a component
part of the court. If the Parliament of the Commonwealth invests that court with federal
jurisdiction in respect of those matters, the investiture does not contravene Ch lil of the
Constitution, and that person may exercise the judicial power of the Commonwealth.??’

Moreover, in Fardon it was suggested that:

State legislation may alter the burden of proof and the rules of evidence and procedure
in civil and criminal courts in ways that are repugnant to the traditional judicial process
without compromising the institutional integrity of the courts that must administer that
legislation.??®

Traditionally, there has been a range of procedural protections for litigants before the court. These
protections include an open and public inquiry, the requirements of natural justice, and the obligation
to apply the law to the facts of the case.?®®

The rules of natural justice are common law principles. Generally they encompass:

¢ theright to be heard, that is, that a decision maker give to persons whose interests may be
adversely affected by a decision an opportunity to present their case. When an order is to
be made which will deprive persons of some right or interest or the legitimate expectation
of a benefit, they are entitled to know the case sought to be made against them and to be
given an opportunity to reply to it?*°

e the absence of actual or perceived bias on the part of the decision maker and
¢ the requirement that the decision be based on logically probative evidence.?*'

There is, however, a variety of ways in which legislation has encroached on these and other traditional
protections without violating constraints derived from Chapter Ill of the Constitution.

In the recent decision of the High Court in the Gypsy Jokers Motorcycle Club case, provisions of state
legislation in Western Australia were found (by majority) to be valid, notwithstanding various legal
challenges based on alleged violation of the court’s institutional integrity, interference by the executive
in the judicial process and the prohibition on disclosure of confidential information to the parties and
to the public. As Justice Crennan observed in that case:

Parliament can validly legislate to exclude or modify the rules of procedural fairness
provided that there is ‘sufficient indication’ and ‘they are excluded by plain words of
necessary intendment’. Whether the obligation to accord procedural fairness is satisfied
will always depend on all the circumstances.**

Modification by state statutory provisions of the traditional requirements of procedural fairness do
not necessarily violate the standards of independence and impartiality or other standards necessary to
meet Chapter Il constitutional requirements.

3.11 ATTRACTIVENESS OF COURTS IN OTHER JURISDICTIONS

An additional factor affecting the frequency with which court (or tribunal) proceedings are instituted

in any one jurisdiction is the relative attractiveness of courts (or tribunals) in other jurisdictions. The
introduction and the expansion of the jurisdictions of the Federal Court and, more recently, the Federal
Magistrates Courts have had an important influence on the volume of civil litigation in Victorian state
courts. Also, national and international businesses may often be able to choose between the courts

in different Australian or international jurisdictions. Within Australia, potential litigants may have a
preference for the courts in one particular jurisdiction over the courts in others.

The location of litigation in a particular jurisdiction has an impact not only on the local court system
but on the local economy. In its most recent submission the Victorian Bar stressed the positive
economic impact of the civil justice system on the Victorian economy and raised concerns that civil
litigation, especially commercial work, is migrating to other jurisdictions, particularly NSW, and that
Victoria is not attracting work from the large and growing Asian litigation market.?*

The Bar contended that the full realisation of Victorian Chief Justice Marilyn Warren’s vision of Victoria
as ‘a centre for excellence in litigation” is the best means of reversing the migration of work, improving
justice and boosting Victoria's economy. In support of its position, the Bar's submission sets out:
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Chapter 1

e evidence to support its contention that Victoria is losing out to NSW in the growth of the
national civil litigation market and that commercial litigation is rapidly migrating out of
Victoria®*

¢ the importance of a healthy civil justice system to maintaining justice and economic growth

¢ aframework for reform to realise the vision of Victoria as a ‘centre for excellence in
litigation” and

* 3 perspective on how the Victorian Government can support an integrated reform agenda.

Although the submission raises a variety of matters which are outside the terms of reference of stage
one of the present inquiry, many of the reform proposals adverted to in the submission from the Bar
are consistent with a number of reform recommendations in this report. In particular, the submission
highlights the need for reforms in the areas of:

o effective case management
e ‘front-load’ issue definition and resolution
e proactive judicial management of core issues and processes at trial
e reform of discovery rules
e increased transparency in costs
e judicial training
e cultural changes in the attitudes and practices of the legal profession
e court statistics and information resources.
Key recommendations in this report are directed at each of these issues.

3.12 PUBLIC OPINION, SOCIAL EXPECTATIONS AND CONFIDENCE IN THE COURTS

Public opinion and social expectations will be important determinants of whether and how parties to
civil disputes endeavour to resolve them.?*

The extent to which the public or potential litigants have confidence in the courts will be an important
determinant of whether civil proceedings are pursued and of the choice of forum or jurisdiction. In

its recent submission, the Victorian Bar contended that various reforms are required for Victoria to
become a ‘centre for litigation excellence’ so as to obtain a greater share of the ‘national market of
civil litigation’ and to avoid the further ‘migration’ of cases to the Supreme and Federal Courts in

NSW 236

Confidence in and choice of courts will inevitably be determined by factors other than the quality of
the decision ultimately handed down, for a number of reasons.

First, and most obviously, the overwhelming majority of cases in all courts do not proceed to

final judgment. Confidence in the courts will obviously be enhanced if courts proactively facilitate
settlement, by whatever means. At present, in Victoria and in most other Australian jurisdictions,
judicial officers and court personnel have developed a variety of mechanisms to achieve the resolution
of disputes by means other than trial.

Second, for most litigants the process of litigation will not only have an important bearing on the
outcome, but will also generate its own complications, stresses and costs for participants. While
most courts are continuing to improve both procedures and processes, in the higher courts in most
Australian jurisdictions there would be few who would conclude that there is nothing more to

be done in terms of either the optimal use of existing powers and procedures or the allocation of
additional resources.

Third, and perhaps most importantly, for most participants in the civil litigation process the perceived
quality of the outcome will be tempered by the transaction costs involved. For some, justice is
unaffordable, which leads to a lack of confidence in the courts. For others, justice comes at too high a
price, thus also undermining confidence in the courts and the legal profession.

Fourth, notwithstanding the breadth of judicial powers, judicial officers and participants in the
litigation process are to a large extent constrained by the legislative framework and the civil procedural
rules governing the conduct of litigation. Deficiencies in this framework will undermine confidence in
the courts.
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It is clear there is scope for improvement in this legislative and procedural framework and this is an
area where judicial officers, public servants and law reform bodies are all playing an important role.

Also, the anticipated time likely to be taken from commencement to conclusion will be an important
determinant of confidence in and choice of courts.

However, one of the important lessons from both the Woolf reforms and from other developments

in Australia is that there is substantial scope for improving the procedures and processes for dispute
resolution before the machinery of the court system is mobilised and with a view to avoiding the
necessity for litigation. In this respect, the commission is of the view that pre-action protocols are likely
to facilitate resolution of significant numbers of disputes which at present result in litigation.

As David Gladwell has noted:

Confucian thought holds that going to court is a failure: a failure by the parties in

not having regulated their conduct better, a failure in not being able to resolve their
differences themselves and in having to resort to a third party to adjudicate. Recourse to
law is something shameful. ‘In death avoid hell; in life avoid the courts.” Two and a half
millennia later, we in the West have begun to see the sense of that approach.

A leading businessman recently said to the judge in charge of one High Court list: ‘It's
our intention to put you out of a job. The new emphasis on early settlement has made us
realise how much money and time we have wasted in the past. ¥’

One of the objectives of a number of the civil procedural reforms proposed in this report is to improve
the mechanisms for the early and inexpensive resolution of civil disputes both within and outside the
conduct of litigation. In most instances this is likely to be in the interests of litigants, although not
necessarily in the commercial interests of lawyers. However, lawyers have an important role to play

as both users and providers of ADR processes. Moreover, the Victorian profession has enthusiastically
supported ADR initiatives.

4. CIVIL JUSTICE GOALS AND OBJECTIVES

The objectives and principles underlying the civil justice system and a number of factors influencing its
operation are examined in this chapter. Specific areas of civil procedure and reform proposals are dealt
with in detail in the following chapters.

The objectives of the civil justice system have been defined by the Productivity Commission in the
following terms:

The civil justice system sustains and fosters social stability and economic growth through a
network of courts, tribunal and legal processes that:

e resolve civil disputes and enforce a system of legal rights and obligations
*  respect, restore and protect private and personal rights

®  resolve and address the issues resulting from family conflicts and ensure that
children’s and spousal rights are respected and enforced

By contrast with criminal justice, civil cases involve participants using the legal system
as a matter of choice to settle disputes, and the types of parties and possible dispute
resolution vary considerably.?*®

As the Productivity Commission notes, the justice system is broad and complex, and has many
interrelated objectives. However, an ‘overarching aim is to ensure that the community has access
to a fair system of justice that protects the rights of individuals and organisations/legal entities and
contributes to community safety’.?%

The civil justice system comprises the institutional, legal, procedural and judicial framework for the
resolution of civil disputes. The system is only functional because most disputes are resolved without
litigation and most cases which result in the commencement of legal proceedings are resolved without
the necessity for adjudication, by judge or jury, of the conflicting claims of the parties.

However, the civil justice system is more than just a facility for the resolution of individual disputes. As
an arm of government the judiciary is vested with the important function of administering the law.
This has consequences not just for individual litigants but also for society as a whole.
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The fact that this mechanism exists serves to regulate behaviour and to enhance compliance with the
law, quite apart from the role courts play in facilitating individual redress through enforcement of the
law where transgressions have occurred. As Zuckerman has noted, ‘[iJn the absence of an effective
enforcement system rights would be less likely to be respected’.?4

Courts also play an important part in defining and developing the law, which in turn provides
guidance for the community generally and for those involved in civil disputes in particular. Individuals,
corporations and governments regulate their behaviour not only in accordance with legal norms but
also in the knowledge that the court system is available to provide a remedy for unlawful conduct.
Thus courts constantly ‘stand between the government and the governed, the wealthy and the poor
and the strong and the weak'.?*" This will often involve preventing or correcting abuse of power.2*?
This role of the courts also encompasses preserving the integrity of institutions, including mechanisms
of governance, and ‘regulating the balance and separation of powers’.243

In a number of respects, and particularly in the context of class actions, the role of the courts is to
provide remedies for those who have been adversely affected by the failure of regulation, at both a
corporate and governmental level.2#

However, courts are not merely concerned with remedial measures following breaches of the law.
In many areas the courts play an important role, including through the use of injunctions, to prevent
contraventions or continuing contraventions of the law.

The manner in which the civil justice system operates and the way in which judicial power is exercised
has important implications, not only for litigants but also for public confidence in the administration of
justice.

Courts are required not merely to adjudicate disputes but to do so in a manner which is ‘just’ and
‘fair’. These fundamental requirements create tension with the goals of achieving the economical and
expeditious resolution of civil proceedings. Achieving a just outcome means not only obtaining the
correct result but also doing so ‘within a reasonable time and by a proportionate use of court and
party resources’.2#

The objectives or goals of the civil justice system administered by courts in Victoria may be categorised
into those that are desirable on the one hand, and on the other hand those that are fundamental
requirements.

4.1 DESIRABLE GOALS OF THE CIVIL JUSTICE SYSTEM

It is highly desirable that the civil justice system be accessible and affordable; that there be ‘equality

of arms’ between litigants; that the private and public resources required to resolve disputes be
‘proportional’ to the issues in question; that the process be concluded in a timely manner; that the
correct result be obtained after the full facts are ascertained; and that the outcomes of similar cases be
consistent and predictable.

4.1.1 Accessibility

It is clearly desirable that the civil justice system be accessible. Accessibility has a number of
dimensions. Excessive cost, complexity or delay will undermine or prevent accessibility.

Accessibility will also depend on awareness of legal rights and of available procedural mechanisms for
the enforcement of such rights.?#¢ In many instances ‘injustice results from nothing more complicated
than lack of knowledge’.2#’

4.1.2 Affordability

If the civil justice system is prohibitively expensive then this will have adverse consequences not only
for parties in dispute but also for the administration of justice generally. The cost of access to the civil
justice system has a number of dimensions. These encompass the fees and charges imposed by the
courts, the cost of engaging professional legal assistance, the cost of witnesses, ancillary out-of-pocket
expenses and ‘disbursements’, the ‘loser pays rule’ and the disparity between the costs incurred by
successful parties and the amount of such costs recovered from losing litigants.
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4.1.3 Equality of arms

Treating litigants as equals is a basic goal of justice.?*® Parties in the civil justice system should ideally
be able to make optimum use of the law, lawyers and the court system with a view to the correct
decision being obtained in light of the facts disclosed by the evidence. In reality, inequalities of wealth,
power and resources potentially place certain litigants at a strategic advantage.?*® To safeguard
against abuse courts and procedures should seek to minimise the effects of resource inequalities on
outcomes.?*°

4.1.4 Proportionality

It is increasingly accepted that the costs incurred by the parties and by the public in the provision of
court resources should be ‘proportional’ to the matter in dispute. Relevant dimensions of the matter
in dispute include the amount in issue or its importance. As one author has suggested, there is a
widely-held belief that we must ‘match the extensiveness of the procedure with the magnitude of the
dispute’.?>'According to Lord Woolf's Final Report, ‘the achievement of the right result needs to be
balanced against the expenditure of time and money needed to achieve that result’.??

There are numerous dimensions to the civil justice debate about proportionality. Although disputes

of relatively low value or importance should clearly not require disproportionate private or public
resources for their resolution, there is a vexed policy issue as to whether high value civil disputes should
be permitted to consume substantial publicly funded court resources, particularly where the parties in
dispute are commercial leviathans involved in a commercial dispute with purely financial dimensions
and where such parties can readily afford the costs of mediation, arbitration or other ‘private’” methods
of resolving their dispute.

There is also an important question about whether the ‘imposition’ of ‘proportionality’ in certain
contexts may favour certain litigants, including those with disproportionately greater resources.

In some cases a well-resourced or determined litigant may be prepared to incur costs which are
disproportionate to the amount in dispute for a variety of commercial or forensic reasons. This may
seek to deter the other party to the proceedings, or other persons with similar claims, from pursuing
what may be meritorious claims. In damages proceedings, where a claimant succeeds in pursuing a
claim, the fact that a substantial proportion of the costs may not be recoverable from the unsuccessful
opponent will erode the damages recovered and leave a justified feeling of resentment at the
transaction costs incurred in succeeding. Reforms in relation to proportionality may have a desirable
impact by limiting or reducing the use of disproportionate resources by a party with an unmeritorious
forensic position.

However, in many contexts, the desire to ensure that only a ‘proportionate’ amount of resources

can be deployed in the conduct of the litigation may lead to constraints on discovery and the use of
interlocutory procedures, which may disadvantage particular litigants and impair the quality of justice
delivered.

Moreover, the concept of ‘proportionality’ is not as readily applicable to proceedings where the
outcome is not quantifiable in economic terms, including cases which may have important ‘public
interest’ dimensions. In such cases, whether the likely legal costs are ‘proportionate’ to the importance
and complexity of the issues in dispute will inevitably involve value judgments and subjectivity.

However, as Colleen Hanycz notes:

Assumptions underlying the principle of proportionality hold that high costs and delays
in the litigation process discourage disputants from accessing the courts as a means

to resolving disputes. By achieving proportionality, it is assumed that [in] the interests
of justice, accurate outcomes are balanced with efficient cost-effectiveness, thereby
enhancing meaningful access to justice.?>

Given the increasing primacy of the concept of proportionality in civil justice reform it seems somewhat
inconsistent that Australian law continues to prohibit lawyers from entering into fee arrangements
with clients whereby fees are calculated as a proportion of the amount in dispute.?* This is despite

the fact that policy makers have seen fit to introduce various legislative reforms which cap recoverable
legal costs, at least on a party—party basis, by reference to the amount recovered in the proceedings.
However, in this as in most other areas of civil justice, there are competing policy considerations. Those
relevant to the present prohibition on fees being calculated as a percentage of damages are discussed
in Chapter 11.

240 Adrian Zuckerman, ‘Court Adjudication
of Civil Disputes: A Public Service
That Needs to be Delivered with
Proportionate Resources, Within a
Reasonable Time and at a Reasonable
Cost’ (Paper presented at the 24th
Australian Institute of Judicial
Administration Annual Conference,
Adelaide, 15-17 September 2006) 1.

Courts Consultative Council (2004)
above n 3, [1.4.1], [1.2] quoting Sir
Gerard Brennan, ‘Courts Democracy
and the Law’ (1991) 65 Australian Law
Journal 32, 40.

242 James J Spigelman, ‘Measuring Court
Performance’ (Paper presented at the
24th Australian Institute of Judicial
Administration Annual Conference,
Adelaide, 15-17 September 2006)
19-20.

243 Weisbrot and Davis (2004) above n
177, 128. See also Spigelman (2006)
above n 242, 13-14.

244 Deborah R Hensler, ‘Private Litigation
as (a Form of) Governance’ (Paper
presented at University of Melbourne
Law School, August 2007) 6.

245 Zuckerman (2006) above n 240, 8.

246 Attorney-General's Department (2003)
above n 178, 6.

247 Murray Gleeson, ‘Opening Address’
(Speech delivered at the National
Access to Justice and Pro Bono
Conference, Melbourne, 11 August
2006).

248 Zuckerman (1999) above n 117, 5.

249 Hazel Genn, 'Access to Just
Settlements: The Case of Medical
Negligence’ in Zuckerman and
Cranston (1995) above n 128, 394.

250 Ibid.

251 Robert M Goldschmid, The Major
Themes of Civil Justice Reform
(Discussion Paper prepared for the
British Columbian Ministry of the
Attorney General's Civil Justice Reform
Working Group) (2006) 20.

252 Woolf (1996) above n 173, Ch 2 [17],
[27].

253 Hanycz (2008) above n 164, 106.

254 Relevant issues, including the
arguments for and against percentage

conditional fees, are discussed in
Chapter 10.

24

91



92

Chapter 1

4.1.5 Timeliness

It is clearly desirable that civil cases proceed with a minimum of delay. However, nobody realistically
expects instant justice. Reasonable delays are to be expected in a system which does not have infinite
resources and where the factual and evidentiary material relevant to the resolution of many disputes is
not readily available to all parties or to the court at the inception of the proceedings.

At present there do not appear to be any readily agreed or uniformly complied with time frames for
the adjudication of civil disputes, at least in the higher courts in Victoria. There does, however, appear
to be increasing acceptance of the view that the timely adjudication of disputes is ‘as much part of the
court’s function as the obligation to decide disputes on their substantive merits’.2>

Moreover, inordinate delay in handing down a decision after the conclusion of a case may result in
a denial of procedural fairness, especially where a decision requires assessment of the credibility of
witnesses.?*®

In some jurisdictions, a time limit for making decisions has been statutorily imposed on tribunals, but
failure to comply with the time frame does not necessarily invalidate the decisions.?>” However, even in
the absence of statutory provisions protracted delay may result in judicial decisions being set aside.

The Productivity Commission has established ‘national standards’ for the timely processing of cases.?*
In Magistrates’ Courts:

e no more than 10 per cent of lodgements pending completion are to be more than 6
months old

¢ no lodgements pending completion are to be more than 12 months old.
In the Supreme and County Court and all appeals:

¢ no more than 10 per cent of lodgements pending completion are to be more than 12
months old

¢ no lodgements pending completion are to be more than 24 months old.

In the view of the Productivity Commission, performance relative to these timeliness standards
indicates ‘effective management’ of caseloads and court ‘accessibility’. However, as it acknowledges,
the time taken to dispose of cases is not necessarily indicative of delay arising out of court
administration. Some delays are caused by factors other than those related to the workload of the
courts (eg, the unavailability of a witness). According to the Productivity Commission, the following
factors may affect the timeliness of case processing in the civil courts:

e in contested cases a single case may involve several related applications or issues that
require judgments and decisions of the court

e the conduct of parties may significantly affect delay, including through adjournments that
are outside court control

¢ the court may employ case management or other dispute resolution processes, such as
mediation, that are alternatives to formal adjudication

e aninactive case is regarded as closed or finalised one year after the last action on the
case.?”

There are of course a multitude of other complicating factors. The judicial and other court resources
available to deal with civil cases will have a critical impact on delay.?*° In courts with both civil and
criminal caseloads the demands of criminal cases may substantially diminish the amount of judicial
resources available to deal with civil matters. In Victoria in recent years this has been exacerbated by
the demands of long and complex criminal trials arising out of police corruption, gangland killings,
organised crime and terrorism cases. Moreover, complicated civil cases, including class actions and
corporate ‘mega-litigation’, will consume a disproportionate share of judicial resources.

In many respects the control of civil litigation by the parties and the court is a managerial nightmare.
There are many variables over which each participant has no control or no effective control.

Also, as the Productivity Commission acknowledges, ‘diversion programs’ for civil cases will have an
important bearing on caseloads, disposition rates and delay. Civil cases may be referred to arbitration,
mediation or to a referee. In such cases:
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Success at mediation (settlement of the case) or at arbitration (acceptance of the
arbitrator’s award) generally finalises cases earlier than if finalised by trial and judgment.
Where the mediation or arbitration is unsuccesstful, the delaying effect on finalisation is
highly variable.?®!

Based on the most recent statistics published by the Productivity Commission, as at 30 June 2007
none of the civil courts in Victoria?®> met the benchmark standards for the timely disposition of cases
referred to above. However, such standards were not met by most criminal and civil courts in almost
all Australian jurisdictions.

4.1.6 Getting to the truth

To adjudicate civil disputes, and to facilitate settlement, it is desirable to ascertain the facts. This
process is somewhat problematic in the civil courts. Current civil procedural rules and court processes
place primary if not exclusive responsibility for this on the parties. Courts do not see it as their
responsibility to investigate or ascertain the facts other than on the basis of evidence adduced by the
parties.

There remain doubts about both the legal power and the desirability of judicial officers engaging

in proactive fact finding, including by calling witnesses.?%* In part this is because traditionally the
adversarial system of civil justice requires the parties to find, call and question witnesses. This results in
each party selecting those considered to be favourable to its case and excluding persons with relevant
factual knowledge or expert opinions considered unfavourable to that party’s case.

This problem is exacerbated by the fact that, with limited exceptions, there is little if any opportunity
to test the other side’s case, or to question witnesses favourable to the other side (other than with
their consent), prior to the final trial. The problem is compounded by the fact that relatively few cases
proceed to final trial.

Although procedural mechanisms exist for disclosure of the material facts, evidence and legal
contentions, these often give rise to significant cost and delay.

To date, civil procedures and the attitude of the parties and their legal representatives has not been
conducive to ensuring that all relevant forensic cards are placed on the table at the earliest practicable
opportunity.

Insofar as the object of civil procedural rules is to facilitate fact finding and the ascertainment of truth,
such rules have a number of serious deficiencies. These include:

e the absence of any requirement for communication or disclosure between parties in
dispute prior to the formal commencement of court process

e the absence of any requirement to disclose relevant evidence in the possession of parties
even at the date of commencement of civil litigation

* limited options for compulsory oral examination of potential witnesses, parties or third
parties prior to the conduct of the final trial

* legal restraints on access to information in the possession of persons subject to
confidentiality obligations arising out of express confidentiality agreements or employment
arrangements

¢ the absence of provisions for interim expedited access to readily identifiable documents in
the possession of parties, prior to the completion of formal, complex, time-consuming and
expensive discovery procedures.

The reform proposals in this report address each of these problem areas.

4.1.7 Reaching the correct result

The judicial system seeks to reach the ‘correct’ result by ascertaining the facts, through admissible
evidence, and applying the relevant law. The procedural mechanisms by which this is achieved may

still be considered to be ““just” even if individual decisions arrived at by this process are sometimes
erroneous’.?%

Individual judicial fallibility is assumed by the existence of extensive mechanisms for appellate review.
Additional judicial resources are deployed on each appeal in the expectation that an increase in the
number of legal minds brought to bear on the case will improve the probability of a correct decision.
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Yet differences of judicial viewpoint are not uncommon at appellate level. In many instances there

is no manifestly correct conclusion. Many matters involve questions of degree and judgment. Many
judicial decisions involve the exercise of discretion. The applicable law may be unclear or undeveloped.
The relevant facts may be far from clear cut. Civil decisions are based on probabilities, not certainties.
The objective of achieving the ‘correct’ result is constrained by these realities.

Notwithstanding such constraints, there appears to be very little, if any, major concern about the
quality of judicial decision making in Victorian courts or the competence of judicial officers. Similarly,
there would appear to be no basis for concern about the independence and impartiality of the
judiciary. However, it cannot be reasonably expected that judicial decisions are free from error. Every
system has a ‘percentage of error’.26

At present, the extensive rights of appeal from primary judicial decisions provide wide scope for
appellate review and correction of errors. However, to permit ‘successive appeals in the hope of
producing an answer which accords with perfect justice is to kill the parties with kindness'.?% In other
jurisdictions, appeals as of right have been curtailed by the introduction of leave requirements. There
have also been increasing suggestions of a need for additional constraints on interlocutory appeals.

A number of the proposals in this report seek to achieve a reduction in interlocutory applications.
Chapter 12 discusses a number of issues in relation to interlocutory appeals.

In both the County Court and the Supreme Court in Victoria not all civil cases are determined by
judges. Juries are still used in many cases. Decision making by juries is relatively instantaneous and
usually final. Appeals from jury decisions are less likely to be pursued, or successful, compared with
appeals from judicial decisions. In part this is because juries are not required to give reasons for their
decisions and thus appellate scrutiny is constrained.

In its recent submission the Victorian Bar observed that clients who regularly use the civil justice system
report that access to a pool of high quality judges is the single most important criterion in selecting a
court and a determinative factor for the effective operation of case management systems. According
to the Bar, developing and sustaining judicial excellence in the civil justice system is a fundamental
pillar of any reform effort. In various parts of this report we recommend additional judicial training and
improved systems and data to enhance judicial administration and performance evaluation.

In its submission the Bar also contended that, for the superior courts, a commitment to judicial
excellence involves a number of initiatives focused on deepening and broadening the expertise and
abilities of the courts to the maximum extent possible. The Bar suggested one approach could be

to build a package of ‘judicial excellence initiatives’ around the themes of: comprehensive judicial
training, creating a more transparent review of the performance of the judiciary and developing a clear
strategy for ‘judicial talent management’. The commission agrees with the thrust of the Bar's proposal
but has not focused in detail on all of these matters in stage one of the inquiry. Some of these matters
may be taken up in stage two of the inquiry, or by the Civil Justice Council if it is established.

4.1.8 Consistency and predictability

Inconsistency and unpredictability in the civil justice system are highly undesirable for a variety of
obvious reasons. Conduct in the community generally, by individuals, entities and governments, is
regulated according to perceptions of the applicable law and predictions about the likely outcome of
litigation.2¢”

4.2 FUNDAMENTAL REQUIREMENTS OF CIVIL JUSTICE

The abovementioned attributes of the civil justice system are desirable in the sense that they are

goals which are sought to be achieved. A number of additional features of the civil court system are
essential or fundamental requirements. The proven failure to satisfy any of these requirements is likely
to lead to a judicial decision being set aside.?s®

These requirements are fairness, openness, transparency, the application of substantive law, including
the laws of evidence, and the independence and impartiality of judicial officers.
4.2.1 Fairness

Fairness is a fundamental requirement of the civil justice system. Justice requires not only ‘fair’ results
but also outcomes arrived at by fair procedures.?®® As Justice Gaudron has observed (albeit in the
context of the criminal trial): ‘The requirement of fairness is not only independent, it is intrinsic and
inherent."270
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The requirement of procedural fairness encompasses a variety
of dimensions, each of which is separately addressed in this
chapter.

Section 24 of the Charter provides that a party to a civil
proceeding has the right to have the proceeding decided by a
competent, independent and impartial court or tribunal after a
fair and public hearing.?”"

According to the submission by the Human Rights Law
Resource Centre:

The right to a fair hearing is an essential aspect

of the judicial process and is indispensable for the
protection of other human rights. In essence, the
right to a fair hearing requires a party to be able to
present his or her case and evidence to the court
under conditions that do not place him or her at a
substantial disadvantage when compared with the
other party. The basic elements of the right to a
fair hearing are:

e equal access to, and equality before, the
courts

e the right to legal advice and representation
e the right to procedural fairness
e the right to a hearing without undue delay

e the right to a competent, independent and
impartial tribunal established by law

e the right to a public hearing, and

e the right to have the free assistance of an
interpreter when necessary.

4.2.2 Openness

It is a fundamental requirement of the administration of justice
that it be carried out in the open.?’? The proposition that justice
must not only be done, but must also be seen to be done,

is critical not only from the perspective of the parties to the
dispute but also for public confidence in the administration of
justice. It is also of ‘constitutional significance’.?”?

The common law principles underlying the importance of
open justice and the limited circumstances which may justify a
departure from it have been the subject of a number of cases,
particularly in the criminal law context.?’4

In Victoria the Charter incorporates the right to a ‘public
hearing’. Judgments and decisions of a court or tribunal are to
be made publicly available, ‘unless the best interests of a child
otherwise requires or a law other than [the] Charter otherwise
permits’.2”>

As suggested, there are several recognised exceptions to
this ‘requirement’. There are many instances where oral or
documentary evidence may be in camera or even allowed
without one of the parties having access to the evidence. An
example of the former is where legislative provisions permit
courts to be closed when child victims of sexual assault give
evidence (and this is consistent with the aforementioned
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provision of the Charter). An example of the latter is where confidential evidence submitted by one of
the parties in relation to the merits of the claims in class action proceedings is considered by the court
in determining whether to approve proposed terms of settlement, without such information being
available to the other parties.?’® However, as Chief Justice Spigelman has noted:

‘The exceptions to the principle of open justice are few and strictly defined ... It is
now well accepted that the courts will not add to the list of exceptions but, of course,
Parfiament can do so, subject to any Constitutional constraints. %"’

4.2.3 Transparency

Apart from the fact that civil proceedings are required to be held in public there is a requirement

of "transparency’ in the sense that judicial decisions are made public and, unlike jury decisions, are
required to specify reasons. If a judicial determination is not supported by legally adequate reasoning
it may be overturned on appeal. This helps to ensure that decisions are based on sufficient legal and
evidentiary grounds and is an important safeguard against capriciousness.

This safeguard comes at a cost to the parties and to the court system. The time required to prepare
judgments usually means that there will be a delay between when the hearing concludes and when
the decision is handed down. It also requires the judicial officer to spend considerable time preparing
judgments which are reserved. This will often require time out of court to prepare written judgments.
In some matters a decision, with ex tempore reasons, may be given at the conclusion of the hearing,
particularly in less complex matters. However, this is the exception rather than the rule.

As Campbell notes, there are few statutes which expressly deal with the duty of judges to give reasons
for their judgments.?’® The nature of this duty has been largely articulated by appellate courts.?”°

4.2.4 Substantive law application
In the adjudication of disputes courts are required to apply the relevant law.

Unlike some statutory tribunals, which are not strictly bound to apply the laws of evidence or to
comply with other technical procedural rules,?®° courts are generally required to apply the laws of
evidence, subject to any applicable statutory exclusions or exceptions.

4.2.5 Independence
In Smits v Roach Justice Kirby observed that:

‘Independence’ connotes separation from other branches of government but also
independence from the litigants, their interests and their representatives.?'

A leading commentator, Professor Stephen Burbank, has defined judicial independence as follows:

True judicial independence ... requires insulation from those forces, external and internal,
that so constrain human judgment as to subvert the judicial process.?®?

Institutional independence has been defined by Sir Guy Green in the following terms:

Judicial independence [is] the capacity of the courts to perform their constitutional
function free from actual or apparent interference by, and to the extent that it is
constitutionally possible, free from actual or apparent dependence upon, any persons or
institutions, including, in particular, the executive arm of government, over which they do
not exercise control.®

The Australasian Institute of Judicial Administration has noted the importance of judicial
independence:

Much has been written about judicial independence both in its institutional and individual
aspects. Judicial independence is sometimes mistakenly perceived as a privilege enjoyed
by judges, whereas it is in fact a cornerstone of our system of government in a democratic
society and a safequard of the freedom and rights of the citizen under the rule of

law. There are two aspects of this concept that are important for present purposes:
Constitutional independence and independence in discharge of judicial duties.?*

Section 24 of the Charter provides that a party to a civil proceeding has the right to have the
proceeding decided by a competent, independent and impartial court or tribunal.
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Chief Justice Martin notes that the distinction corresponds

to another distinction which is often drawn between
institutional independence (see definition above) and individual
independence:

Individual independence, or impartiality, is the
absence of a personal interest in, or prejudice
towards, the particular issues to be determined by
the tribunal or court in a particular case.?%®

Chief Justice Gleeson has argued that it is a collective
responsibility of the judiciary to see that the community values
judicial independence and, at the same time, to meet the
legitimate expectations that judges, in appropriate ways, give
an account of themselves.2%

The issues of the administrative independence of courts from
the public service and the organs of government and the issue
of ‘court governance’ remain the subject of ongoing debate

in Victoria and elsewhere.?’ This issue is referred to in Chapter
12.

4.2.6 Impartiality

It is fundamental to the civil justice system that judicial officers
in Australian courts uphold ‘very high standards of manifest
neutrality and impartiality’.2®

Impartiality has been defined as ‘a state of mind or attitude of
the court or tribunal in relation to the issues and the parties in
a particular case’.?® In Smits v Roach Kirby J noted that:

‘Impartiality’ is concerned with the judge’s
approach to the hearing and the determination of
matters in dispute.

The requirement of impartiality arises out of Australian
common law, the provisions of the Victorian Charter and
the International Covenant on Civil and Political Rights?**® and
has been said to have a constitutional dimension. In Ebner v
Official Trustee in Bankruptcy®®' Justice Gaudron said:

[In] my view, Ch Il of the Constitution operates
to guarantee impartiality and the appearance
of impartiality throughout the Australian court
system.

The Australasian Institute of Judicial Administration has made
the following observations concerning impartiality:

It is easy enough to state the broad indicia of
impartiality in court—to be fair and even-handed,
to be patient and attentive, and to avoid stepping
into the arena or appearing to take sides. None
of this, however, debars the judge from asking
questions of witnesses or counsel which might
even appear to be ‘loaded” in order to gain a
better understanding and eventual evaluation of
the facts, or submissions on fact or law. The more
difficult and often controversial area concerns

the judge’s extra-judicial activities, which may
give rise to a challenge to impartiality by reason
of apprehended bias, conflict of interest; or
prejudgment of an issue.?%?
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4.2.7 Accountability
Chief Justice Doyle has identified the ways in which judges are accountable:

First of all, they sit in public and discharge their duties in public. They are open to
complete scrutiny. Secondly, fair comment on what they do is protected, even if it is both
inaccurate and defamatory. Thirdly, a judge must give reasons for decision. Fourthly, most
decisions are subject to appeal. Fifthly, judges are accountable to the opinions of their
peers, which is a particularly powerful form of scrutiny. Sixthly, the decisions of courts can
be reversed by legislation, as long as it is not legislation aimed at a particular case. Finally,
the judiciary is accountable for the public resources that it administers.?>

To these may be added the fact that in exceptional circumstances judicial officers may be removed
from office. Also, in some jurisdictions (eg NSW?**) independent bodies have been established to
investigate complaints against judicial officers. In Victoria, provision is made for removal of judicial
officers in the Constitution Act 1975. Under the legislation, the Attorney-General may appoint an
investigating committee if satisfied that there are reasonable grounds for the carrying out of an
investigation into whether facts exist that could amount to proved misbehaviour or incapacity on the
part of the holder of a judicial office such as to warrant the removal of that office holder from office.?*

5. ASSESSING THE PERFORMANCE OF THE CIVIL JUSTICE SYSTEM

Criticisms of the civil justice system, particularly in the higher courts, almost invariably focus on the
problems of delay, inefficiency and the excessive or disproportionate expense of legal costs to the
litigants.

The problems with the civil justice system are easy to identify. Solutions are far more elusive. In
Victoria, as noted below and elsewhere in this report, the courts themselves have been at the forefront
of efforts to bring about improvements.

In considering proposed solutions to perceived problems with the civil justice system it is perhaps
instructive to recall the words of H L Mencken: ‘There is always a well-known solution to every human
problem—neat, plausible, and wrong.’2%

It is obvious that excessive or unreasonable delay, inefficiency and high costs will impair or prevent
access to justice, which impacts significantly on the rights of actual or potential litigants and on the
administration of justice more generally. The rule of law is fundamental to the operation of our
democratic system. To be meaningful this requires that individuals, organisations and authorities,
both public and private, should be bound by and entitled to the benefit of the law. The machinery for
the enforcement of the law is critical to its efficacy. Courts are one of the principal methods for the
determination, declaration, development and enforcement of legal rights. The procedural framework
within which the civil justice system operates will have an important impact on questions of cost,
delay, effectiveness and efficiency.

Although the commission is of the view that the reform proposals in this report will bring about
marked improvements in the Victorian civil justice system, we also believe that review and reform
are ongoing iterative processes. This requires adequate empirical data, appropriate measures of
performance and feedback from key participants in the process, including regular users of the court
system.

Thus, one of the commission’s key recommendations is that a Civil Justice Council should be
established to facilitate such ongoing review and reform. Importantly, one of the significant roles
of this new body would be to endeavour to use alternative dispute resolution techniques (including
negotiation and mediation) to facilitate the agreement of key stakeholders in relation to both the
impact of reforms and the areas where further reforms are required. This will assist in resolving
divergent policy positions and take into account the different interests of various participants in the
civil justice system.

It is important to ensure that those responsible for civil justice policy continually, and critically, examine
the relationship between ‘efficiency’ reforms and access to justice. As Colleen Hanycz has noted: ‘To

achieve just ends, legal processes must strike an appropriate balance between efficiency of inputs and
accuracy of outputs.’?’She then observes that although recent civil justice reform agendas in Canada,
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England and elsewhere are dominated by streamlined procedures intended to deliver speedier and less
costly dispute resolution, there has been little information gathered to measure the other impacts of
such reforms.

She proceeds to

question whether our fascination with efficiency has blinded us to the erosion of what
we think of as just outcomes. For it is only in maintaining due process that we are able
to guarantee access to just results. If the justice we can guarantee becomes so diluted
as to render it meaningless, we must ask whether accessing it remains important at all;
or if, instead, true justice achieved through full and rigorous processes is something that
resource constraints now prevent us from promising.?*®

Based on an examination of the impact of reforms in respect of interim/advance costs orders in
Canada,?” the author points to the potential dangers resulting from reducing procedural safeguards
without considering substantive impacts.

Hanycz stresses the need for empirical research on the impact of the move away from the traditional
adversarial model of civil litigation with its emphasis on party autonomy, party prosecution and the
assumption that a full hearing will lead to a fair outcome. As she notes, although it would seem that
efficiency reforms are facilitating greater access to the courts it is not clear that this has resulted in
‘greater justice’.3%®

Although highlighting the need for better research to evaluate the impact of civil justice reforms,
Hanycz notes that research which seeks to make a comparative assessment of the substantive
outcomes of procedural changes presents formidable methodological problems:

How can we know if the substantive results of one set of procedures are superior or
inferior to the substantive results of a slightly modified set of procedures? Anyone
attempting that discussion needs to share in an understanding of what we mean by
superior and inferior results.3*!

As she notes, to date policy-makers and empirical scholars have focused on:
e whether participants prefer one procedural alternative over its predecessor

e whether litigants spend more or less time and money on litigation under the new model
compared with the old model

e reported ‘user satisfaction’ of lawyers, litigants and judges.

However, such research does not address the actual ‘quality’ of the justice provided. Moreover, to
date in Victoria there has been relatively little empirical research, either quantitative or qualitative, on
the present operation of the civil justice system, let alone rigorous attempts to measure the impact of
changes.

While ‘efficiency’ has become the guiding light of much civil procedural reform in Australia, as Hanycz
notes, this has usually been narrowly defined in terms of faster and cheaper procedures. As she
proceeds to note, the Woolf reforms and many other procedural reform initiatives are premised on
the assumption that ‘enhancing efficiency results in enhanced access to justice’.3%?In her view, it is this
central but largely untested assumption that is most problematic:

If we hope to reform our civil justice systems in ways that produce positive systemic
change, then we must include assessment standards that are located externally rather
than impoverishing our inquiry by limiting it to internal standards driven by economic
utility and user satisfaction ... What value is more access if it is only to less justice 2%

Her observation that policy makers seem to have accepted a causal relationship between enhanced
efficiency and enhanced justice would appear to be apposite in Australia. Although such an
assumption is intuitively plausible, to date it has not been the subject of empirical investigation or
proof. Although, as Hanycz suggests, efficiency is a rather one dimensional approach to solving the
multi-layered and complex issues around meaningful access to justice, to date there has been relatively
little Australian research on whether civil procedural reforms have even achieved their stated goals of
improving efficiency.*
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However, as noted by Zuckerman, the civil justice system gives rise to ‘inevitable tension’ between the
desire to obtain ‘correct outcomes, the need for the expeditious resolution of cases, and the practical
constraints of [public and private] resources’.3%

The requirement of open justice and the procedural requirements of fairness often result in more time-
consuming and expensive procedural processes than may be required if speed and efficiency were
paramount considerations.

The civil justice system gives rise to an inherent ‘tension between the demands of managerial efficiency
and [the requirements for the proper] administration of justice’.3%

Apparent improvements in ‘efficiency’, including through the more expedited resolution of cases, at
less cost through alternative dispute resolution processes, may not necessarily signify an improvement
in the administration of ‘justice’. As Justice Hayne has recently noted:

If cases are settled because the prospect of trial is too horrid for parties to contemplate,
settlement may mark the failure of the system, not its success. If cases are settling
because they are managed to the point of parties’ exhaustion, the system has failed them.
If cases are settling because one party is able so to prolong and complicate the litigation
as to outlast a financially weaker party, the system fails. Settlement in those circumstances
is @ mark of failure not success. No less importantly, are there controversies which parties
are choosing not to submit to resolution by the application of judicial power, and instead
resolving by other methods, because they are dissatisfied with the ways in which the
Jjudicial system is administered during and before trial? If there is a significant number

of cases in which parties are dissatisfied in the manner described, there truly is popular
dissatisfaction with the administration of justice.>"’

Such considerations need to be taken into account in considering the variety of approaches, and
numerous quantitative and qualitative methodologies, which may be used in seeking to measure the
performance of the civil justice system.

In its report the Productivity Commission seeks to measure the performance of the justice

system ‘against the objectives of effectiveness (how well agencies meet the outcomes of access,
appropriateness and/or quality), equity (how well agencies treat special needs groups) and efficiency
(how well inputs are used to deliver a range of outputs)’.3%®

In recent years some concerns have been expressed, including by some judges, that attempts to
measure the performance of courts are inherently problematic. On occasions it has been suggested
that some such attempts may undermine the independence of the judiciary. On the latter issue, the
observations of Chief Justice Martin are of relevance:

In my opinion, there is no tension whatever between judicial independence and increasing
attention being directed to the measurement and appraisal of judicial performance and
efficiency. However, that view is subject to the important proviso that that which is being
measured and appraised must be something that matters, and in the judicial system it

is quality not quantity that matters. But | can see no reason at all why the performance

of judges, both individually and collectively, should not be measured and appraised

in relation to things like the time taken to resolve cases, delay in delivery of reserved
decisions, the efficiency of case management etc.3*®

However, as others have noted, courts are not merely a publicly funded dispute resolution service
for consumers. Civil courts ‘perform a core function of government: the administration of justice
according to law’.3'° From this perspective it has been suggested that courts serve the people, rather
than merely providing services to the people.3' The distinction is said to be ‘fundamental’ and not
merely semantic.3'2

The administration of justice serves important public purposes ‘beyond the resolution of individual
disputes’ 3" This has important implications for both the way in which the civil justice system

operates and the manner in which its performance is evaluated. Many of the important features of
the system, at least in the higher courts—including the requirement to determine cases according

to the admissible evidence, the requirement of openness, the requirement to give reasons and the
requirements of due process and natural justice—all come at a significant price. Compliance with such
requirements inevitably adds to the complexity, cost and duration of civil proceedings. The search for a
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‘just’ outcome and the adherence to ‘fair’ procedural and substantive laws enhances the effectiveness
of the civil justice system at the expense of efficiency. Civil justice reform inevitably involves an attempt
to reconcile or shift the balance between these competing objectives.

Public confidence in the administration of justice is not necessarily enhanced by measures which seek
to achieve ‘perfect’ justice if such measures inexorably lead to substantial increases in complexity,
cost and delay. This will usually be unacceptable to both individual litigants and the public generally.
However, the obligation to make legal decisions based on ‘objective’ legal standards, rather than
‘subjective’ perceptions of fairness®'* serves to enhance confidence in the civil justice system by both
the parties and the public.

To some extent the tension between the competing demands on the civil justice system to achieve
both effective and efficient processes for the resolution of civil disputes has been reconciled by the
creation of a two- or three-tier system and by the development of flexible methods for the ‘alternative’
resolution of disputes within each tier.

At the ‘lower’ tier, VCAT was established to not only rationalise the pre-existing multitude of
adjudicative and appeal bodies, but also to provide a low cost, efficient, simplified and expeditious
forum for the resolution of a large number of civil disputes.

The Magistrates’ Court remains something of a halfway house between the formality and complexity
of the higher courts and the informal and less ‘legalistic’ VCAT.

Although the County and Supreme Courts continue to administer justice in accordance with legal and
procedural requirements which inevitably result in an increase in complexity, cost and delay, they—
along with the Magistrates’ Court and VCAT—have continued to develop various means of seeking to
resolve disputes without the necessity to proceed to final formal adjudication on the merits. The fact
that such proceedings will often be complex, expensive and protracted, coupled with the potential
risk of being ordered to pay substantial adverse costs, provides powerful incentives for the parties to
settle. However, where there is an ‘inequality of arms’ between the parties the more powerful and
resourceful will usually have a substantial forensic advantage.

In assessing the performance of the civil justice system, and the impact of procedural reforms, it is
important to bear in mind that the focus should not be limited to quantitative measures of matters
such as cost and delay or qualitative measures of outcome. Policy considerations may have an
important bearing on preferences for different dispute resolution methodologies.

At present in Victoria the civil courts apply different methodologies for the resolution of disputes

than VCAT does. Moreover, within each jurisdiction courts and tribunals each facilitate both formal
adjudication on the merits, after a hearing, and informal methods of alternative dispute resolution.
Important differences between a 'rights based’ approach and an ‘interests based’ approach to the
resolution of civil disputes®'>are not readily amenable to empirical evaluation. Moreover, the relative
advantages and disadvantages of court adjudication, based on strict rule observance, and the more
flexible approach adopted by tribunals, which seek to provide a determination based on the merits,3'
cannot be assessed solely on the basis of quantitative or qualitative dimensions of process or outcome
variables. ‘Justice’ or ‘fairness’ are not concepts that are readily measurable.

The development, and implementation, of measures for assessing the performance of the civil justice
system,3"” and the impact of reforms such as those proposed in this report, are matters which may be
taken up by the Civil Justice Council, if it is established, and/or this commission in the second stage of
the present civil justice inquiry.

6. VIEWS OF INDIVIDUALS AND ORGANISATIONS CONSULTED

In the Consultation Paper issued by the commission in October 2006 views were sought on whether
particular aspects of the civil justice system were considered to be in need of reform. Respondents
were also asked to identify what specific changes should be implemented. Selected aspects of the
responses are summarised below.

A number of submissions addressed particular categories of persons or specific areas of the law.

Particular categories of persons considered to be presently at a disadvantage in the civil justice system
include people who are homeless®'® and impoverished individual debtors.3™®
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Particular areas of law where it was suggested there are current barriers to access to the civil justice
system include: complaints and proceedings against police,??° the lack of access by Aboriginal people
to the Equal Opportunity Commission, and consumer debt, where it was suggested that there is
unwillingness on the part of some large organisations to use the conciliation process in good faith.

A number of submissions contended that in various areas there was a lack of ‘fairness’ or a power
imbalance between parties in dispute®?' and that delays resulted in significant disadvantage.3 The
excessive cost of litigation was identified in numerous submissions as a major problem.3?*

Various solutions were proposed. The Law Institute suggested that more judicial officers should be
appointed (including experienced solicitors) and that the ‘work pattern’ of judges should be reviewed.
Numerous submissions pointed to the need for greater information and legal representation to
facilitate access to the courts.3?* According to one submission, the cost of pursuing and defending
claims is high and without funding this is likely to be beyond the reach of most Australians.3?> The
need to keep legal costs proportionate to claim value and potential liability for adverse costs were also
identified as major issues. Mandatory cost budgeting and cost capping were said to be required in
order to facilitate access to justice.

Apart from the open ended question about the need for reform of the civil justice system, the
Consultation Paper and subsequent Exposure Drafts sought views on a variety of specific matters.
These issues are addressed in other chapters of this report. Matters which fall within the 10 priority
areas selected for detailed review in the first stage of the inquiry are dealt with in Chapters 2 to 11.
Chapter 12 incorporates other areas where, during the course of submissions and consultations, it was
suggested that there is a need for reform. Some of these may be taken up during the second stage

of the inquiry by the commission or may be considered by the Civil Justice Council, if it is established.
Alternatively, some reforms could be implemented without the need for further review.
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TRADITIONAL CIVIL LITIGATION

Circumstances giving rise to civil dispute
Letter of demand

LAW REFORM PROPOSALS

Pre-action Protocols to facilitate early communication, disclosure
and settlement

Funding arrangements to pursue
proceedings or speculative fee
arrangement

Commencement of proceedings

Pleadings

Procedure for summary disposal

Mediation

New ‘self funding’ litigation funding body: the Justice Fund; to
finance litigation, provide security for costs and to meet adverse
costs orders

Case management Directions hearings

New standards governing the conduct of participants (parties,
lawyers, experts and those who fund or assist parties) and requiring
early disclosure of relevant documents: Overriding Obligations
imposed on the participants, and applicable to all aspects of the
proceedings including interlocutory steps, negotiations and ADR
processes

Additional broad ranging sanctions for non compliance with the
Overriding Obligations

New obligation on parties and lawyers to certify the merits of any
claim or defence

New principles governing the manner in which judicial officers
control proceedings and apply procedural rules: Overriding
Purpose imposed on the court

New procedure for the oral examination, out of court, of persons
with relevant information: Oral Examinations

New provisions to deter or curtail unnecessary litigation,
including a more liberal test for the summary disposal of
unmeritorious claims and defences and a broader power for the
court to reject irregular applications and originating processes

New provisions to deal with ‘vexatious’ proceedings

Additional assistance and support for self represented litigants
with meritorious claims

Provision for the appointment of Special Masters to have defined
responsibilities in particular cases

Additional interpreter services for litigants with language
difficulties

More clearly defined ‘dispute management’ powers for courts,
including power to refer to various forms of ADR without consent of
parties

Additional ADR options for the parties and the court to utilise
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More clearly defined powers and options for proactive judicial
‘case management’, including the greater use of case conferences,
telephone directions hearings and technology

New power for the court to order disclosure of litigation funding
and insurance arrangements

Possible expansion of the ‘docket system’ for greater judicial
control of proceedings

New obligation on lawyers to endeavour to reach agreement on
procedural matters before seeking orders of the court




Interlocutory costs orders

Discovery of documents

Expert evidence

New provision to avoid the quantification and recovery of
interlocutory costs orders in most cases

Statutory modification of confidentiality constraints to allow
information or evidence to be obtained from potential witnesses
New provisions to enhance judicial control of discovery, including
more explicit and broad discovery management powers and
additional sanctions for discovery abuse

New provisions to limit the costs incurred and the costs recoverable
in respect of discovery

Provision for disclosure of lists of documents, even if covered by
privilege

Additional interim procedure for expedited access to potentially
relevant documents

Provision for disclosure of litigation funding and insurance
arrangements

Trial

New framework for judicial control of expert evidence

Class Actions

New powers to control conduct of trials
Additional power for judicial officers to call witnesses

Legislative clarification that class actions are permissible even if

all class members do not have claims against all defendants and
even if the class is limited to individuals who have consented to the
conduct of proceedings on their behalf

New judicial power to order cy pres remedies in class action
proceedings

Legal Costs

Recovery of party-party costs

New costs provisions to reduce the costs of litigation and achieve
greater determinacy and proportionality of costs

New provisions to limit costs and to reduce the costs and
complexity of party-party cost recovery

ADDITIONAL PROPOSALS
Additional educational measures for the courts and the
profession, including in relation to ADR

Establishment of an ongoing body to evaluate the impact of
reforms and the need for further reforms and to facilitate research:
the Civil Justice Council

Establishment of an ongoing body, to consider further reforms in
the area of costs; the Costs Council

Mechanisms for greater co-ordination of rule making through the
existing rule making bodies
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